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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U. S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1946 
ed. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported 
and the court cases published herein will be found at end of each 
monthly issue, and the cumulative yearly Index-Digest and 
Subject Index, list of decisions reported, statutes, orders, etc., 
construed, and statistical and other tables will be found at the 
end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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In re KEWASKUM DAIRY COMPANY. AMA Doc. No. 7-1. Decided 
June 13, 1951. 
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Application to Dismiss Part of Petition Attacking Validity of Order No. 7, 
Granted—Nature of Proceeding under Section 8c (15) (A) of Act— 
“Fishing Expedition” as Intolerable Burden upon Administration of 
Act—Validity of Voting by Cooperatives for their Members in 
Referendum 







Application to dismiss paragraph 4 of complainant’s petition attacking the 
validity of Milwaukee milk marketing order is granted by the Judicial 
Officer on the grounds that: (1) a proceeding under section 8c (15) (A) 
of the act is confined to legal issues and does not constitute a forum for 
the consideration and decision of political and economic questions; (2) 
to proceed to a hearing on a naked allegation upon information and 
belief that the Secretary did not examine or consider the record would 
amount to a “fishing expedition” and could become an intolerable burden 
upon the administration of the act; (3) paragraph 4(c) fails to state 
the reason for lack of right, power or authority to interfere in the 
Milwaukee market; (4) the objection in paragraph 4(d) to the validity 
of the voting by cooperatives for their members in the referendum 
conducted to determine producer approval, cannot be sustained; and 
(5) petitioner’s intimation that the Congress of the United States or 
some other elected body must approve the issuance of the order is 
without legal merit.* 
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Mr. Morris Karon, of Karon and Weinberg, Milwaukee, Wisconsin, for 
petitioner. Mr. John M. Durbin for Production and Marketing Ad- 
ministration. 


Decision by Thomas J. Flavin, Judicial Officer 







ORDER DISMISSING PART OF PETITION 


On March 26, 1951, the petitioner filed a petition in this pro- 
ceeding under Section 8c(15) (A) of the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.). On April 25, 1951, 
the Assistant Administrator, Production and Marketing Admin- 
istration, filed an application, with a supporting brief, to dismiss 













* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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paragraph numbered 4 of the petition. Copies of the motion and 
the brief were served upon the petitioner on April 26, 1951. The 
petitioner has filed no statement or answer in opposition to the 
motion to dismiss. 
The portion of the petition in issue at this time is as follows: 
“4, GROUNDS FOR COMPLAINT AGAINST THE ORDER. 
“(a) In addition to the grounds and the objections above set 
forth, Kewaskum Dairy Company claims, on information and 
belief, that the said Order was promulgated by a partial and 
interested administrative officer and not by an impartial public 
tribunal. Petitioner believes that the Milwaukee Milk Marketing 
Order was granted and issued by the United States Department 
of Agriculture to enhance and increase the personal and political 
power of the United States Department of Agriculture and the 
United States Secretary of Agriculture. That said Order was 
granted and issued because it enabled the United States Depart- 
ment of Agriculture and the United States Secretary of Agri- 
culture to have more employees in the United States Depart- 
ment of Agriculture and on the Federal payroll and to enable 
the United States Department of Agriculture to collect and to 
spend more money and thus further to increase and expand the 
huge Federal bureaucracy and the Federal spending power 
which more and more is eating and wasting away the substance 
of the people. Petitioner believes that said Order though pur- 
portedly issued by the Secretary of Agriculture was issued with- 
out examination or consideration of the record by him, and was, 
in fact, issued by an employee or employees of the United States 
Department of Agriculture who are interested in expanding 
said Department’s payroll, expenditures and bureaucratic 
powers. 


“(b) That said Order was issued by an official or department 
or employees of a department, who have a financial interest in 
the matter of the issuance of said Order by reason of the power 
contained in said Order to levy administrative assessments and 
marketing service charges and use the monies thus obtained 
for the maintenance and support and expansion of the interests 
and powers of said official, department or employees. The im- 
position and promulgation of the Order by officials or employees 
who have a financial interest in the imposition of such Order 
is unconstitutional, illegal and void, being a denial of due process 
of law and equal protection of the laws. 


“(c) Said Order was imposed by an employee or employees who 
are a part of the huge Federal Washington bureaucracy which 
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has no right, power or authority to interfere in the Milwaukee 
Milk Market. 


“(d) Said Milwaukee Milk Marketing Order was promulgated 
and made effective upon the basis and alleged authority of an 
illegal and unauthorized vote of a few corporate ‘cooperatives’, 
who are, in fact, private business corporations for private profit, 
and who usurped the voting powers of the individual farm 
producers, and was not authorized by the vote of the thousands 
of individual farm producers effected by said Order, nor by the 
duly authorized representatives of the citizens in the Milwaukee 
Milk Marketing Area, nor by the Congress of the United States, 
nor by any public body elected by the people and consuming 
public affected by said Order.” 

Of course the petitioner is entitled to believe anything it chooses 


in connection with the issuance of the order. But this proceeding 
is one confined to legal issues and does not constitute a forum 


| for the consideration and decision of political or economic ques- 


tions. Paragraph 4 does not attack the finding of the Secretary 


| that the order will tend to effectuate the purposes of the act nor 
does it claim that the evidence adduced at the promulgation hear- 


ing does not support the finding. 
Parts (a) and (b) of paragraph 4 seem to say (1) that the 
motive for the issuance of the order was the extension of bureau- 


cracy and (2) that the order was not really issued by the Secretary 


of Agriculture who did not examine or consider the record but 
was issued by some other unidentified officials who have a financial 
interest in its issuance because the order levies assessments upon 
handlers for the expenses of administering the order. 

The order was issued by the Secretary of Agriculture and has 
the benefit of the presumption of regularity. United States v. 
Chemical Foundation, 272 U.S. 1 (1926). The petitioner’s claim 
as to the motives for the issuance of the order and its bare unsup- 
ported allegation upon information and belief that the Secretary 
of Agriculture did not examine or consider the record are not 
matters upon which evidence should be taken at a hearing. Courts 
will not inquire into the motives or mental processes of an ad- 
ministrative officer in taking action. Morgan v. United States, 
304 U.S. 1 (1938) ; United States v. Morgan, 313 U.S. 409 (1941); 
Cupples Company Manufacturers v. National Labor Relations 
Board, 103 F.(2d) 953 (C.C.A. 8th 1939) ; Bethlehem Shipbuild- 
ing Corporation v. National Labor Relations Board, 114 F.(2d) 
930 (C.C.A. 1st, 1940), cert. denied, 312 U.S. 710; National Labor 
Relations Board v. Biles Coleman Lumber Co., 98 F.(2d) 16 
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(C.C.A. 9th, 1938) ; National Labor Relations Board v. Baldwin § 
Locomotive Works, 122 F.(2d) 39 (C.C.A. 3d, 1942); National 
Labor Relations Board v. Botany Worsted Mills, 106 F.(2d) 263 
(C.C.A. 3d, 1939); Bethlehem Steel Co. v. National Labor Rela- 
tions Board, 120 F.(2d) 641 (App. D. C. 1941); Norris & Hirsh- 
berg, Inc. v. Securities and Exchange Commission, 163 F. (2d) 
689 (App. D.C. 1947). Proceeding to a hearing on a naked allega- 
tion upon information and belief that the Secretary did not 
examine or consider the record would amount to a “fishing” 
expedition and could become an intolerable burden upon the ad- 
ministration of the act. In a very similar case, In re Crystal Lake 
Dairy Co. et al., 8 A.D. 1 (1949), we dismissed part of a petition 
contending that the Secretary did not personally hear or read the 
testimony and did not examine and consider the exhibits offered 
at a hearing on connection with amendment of the Chicago order. 
This dismissal was involved in an appeal to the United States 
District Court for the Northern District of Illinois, Crystal Lake 
Dairy Co. v. Charles F. Brannan, Secretary of Agriculture. Judge 
Phillip L. Sullivan in an unreported memorandum opinion on 
February 21, 1951, upheld our decision. 


Paragraph 4(c) should be dismissed for lack of specificity be- 
cause it fails to state why there is no right, power or authority 
to interfere in the Milwaukee market. Paragraph 4(d) attacks the 
validity of the voting by cooperatives for their members in the 
referendum conducted to determine producer approval. The valid- 
ity of such voting is well-established. H. P. Hood & Sons, Inc., 
et al. v. United States, 307 U.S. 588 (1939) ; United States v. Rock 
Royal Cooperative, Inc., et al., 307 U.S. 533 (1939). The petition- 
er’s intimation that the Congress of the United States or some 
‘other elected body must approve the issuance of the order is, of 
course, without legal merit. 


Accordingly, the application to dismiss paragraph 4 of the 
petition is granted. 


(No. 2812) 


In re SURE PURE MILK COMPANY. AMA Doc. No. 46-3. Decided 
June 22, 1951. 


Dismissal— Withdrawal of Petition 


Upon petitioner’s request to withdraw its petition and consent of’ parties, 
petitioner’s request is granted and the petition is considered withdrawn. 
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Wallrich Law Office, Shawano, Wisconsin, for petitioner. Mr. John M. Durbin 
for Production and Marketing Administration. Mr. Earl J. Smith, 
Presiding Officer. 
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The issues involved having been settled in a prehearing confer- 
ence, the petitioner has requested that permission be granted to 
withdraw its petition. The respondent, The Production and Mar- 
keting Administration, United States Department of Agriculture, 
has consented to the withdrawal. Therefore, petitioner’s request 
is granted and the petition is considered withdrawn. 









(No. 2813) 






In re FRED TWIETMEYER, d.b.a. HOMEWOOD FARMS Dairy. AMA 
Doc. No. 69-2. Decided June 25, 1951. 






be- 






a Dismissal— Withdrawal of Petition 
the Where counsel for respondent-petitioner admitted that petitioner was subject 
id- to certain liabilities under Order No. 69 and agreed to reimburse his 





producers, and requested permission to withdraw the petition, accord- 












“., ingly, the petitioner’s request is granted and the petition is dismissed 
ck with prejudice. 
yn- 

Messrs. John M. Falasz and Robert J. Burdett, of Bishop, Mitchell and 
me Burdett, Chicago, Illinois, for petitioner. Messrs. Julius C. Krause and 
of Frank A. Gallagher for Production and Marketing Administration. 

Messrs. Jack W. Bain and Glen J. Gifford, Hearing Examiners. 
he Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 
This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.). 

The petitioner, a handler of milk under Order No. 69, Regulating 

od the Handling of Milk in the Suburban Chicago, Illinois, Marketing 





Area, filed a petition on February 6, 1950, appealing from a de- 
termination of the market administrator that he had underpaid 
his milk producers during the months of April, May, June, July, 
and August, 1948. An answer was filed by the respondent, the 
Production and Marketing Administration, United States Depart- 
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ment of Agriculture, on March 7, 1950. A hearing on the petition 
was held in Chicago, Illinois, on May 15 and 16, 1951. On the 
second day of the hearing, counsel for the petitioner admitted 
that, in view of the evidence submitted by the respondent, the 
petitioner was subject to certain liabilities under the order and 
requested permission to withdraw the petition. Counsel for the 
respondent stated that a stipulation was being entered in the case 
of United States v. Fred Twietmeyer, d/b/a Homewood Farms 
Dairy, in the United States District Court for the Northern Dis- 
trict of Illinois, Eastern Division (Civil Action No. 49 C 801), 
.wherein the petitioner admitted his liability under the order and 
agreed to reimburse his producers on or before July 1, 1951. 


Accordingly, the petitioner’s request is granted and the peti- 
tion is dismissed with prejudice. 


(No. 2814) 


In re KROELLS PACKING COMPANY. AMA Doc. No. 66-9. Decided 
June 25, 1951. 


Validity of Order No. 66 Sustained—Regulation of Intrastate Commerce 
which Directly Burdens, Obstructs or Affects Interstate or Foreign 
Commerce—Scope of 8c (15) (A) proceeding—De novo Hearing 
Not Required under 8c (15) (A) Proceeding—Statutes—Construction 
and Interpretation—Hardship 


Where petitioner objected to the restriction imposed under Order No. 66, 
as amended, on intrastate handling of shipments of oranges grown 
in California and Arizona and, at the hearing before the Hearing 
Examiner, sought to introduce evidence through a witness to prove that 
petitioner’s intrastate shipments did not directly burden, obstruct or 
affect interstate commerce in oranges, the Judicial Officer held, that: 
(1) the close relationships of intrastate and interstate handling of 
oranges and the substantial price effects of the one upon the other bring 
the regulation of intrastate handling of oranges grown in California 
and Arizona well within a long line of decisions upholding regulation 
of intrastate handling under the act and the commerce clause of 
Article I of the Constitution; (2) the scope of the 8c (15) (A) pro- 
ceeding in a case of this kind is limited to examination of the evidence 
in the promulgation record; (3) petitioner’s contention that effects upon 
interstate commerce must be demonstrated in each individual case and 
that he is entitled to show in a de novo hearing under section 8c (15) 
(A) of the act that his intrastate handling has no effects, is untenable; 
(4) a regulation otherwise valid, does not become inapplicable to one 
subject to it because of hardship in the individual situation of the one 
person; and (5) since the conclusion is reached that the petition should 
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be dismissed upon the merits, no finding or conclusion is made as to 
dismissal for lack of good faith.* 


Mr. G. V. Weikert, of Los Angeles, California, for petitioner. Messrs. Frank 
E. Callinan, John S. Griffin, and Herbert L. Perlman for Production 
and Marketing Administration. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 












PRELIMINARY STATEMENT 


In this proceeding under Section 8c(15)(A) of the Agricul- 
tural Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), 
the petitioner challenges the validity of Order No. 66, as amended, 
under the act. The order regulates the handling of oranges grown 
in California and Arizona and, as amended effective November 1, 
1949, regulation under the order covers intrastate handling as 
well as interstate shipments. The petitioner objects to the restric- 
tions imposed under the order on intrastate handling or ship- 
ments. 

On January 16, 1951, the Production and Marketing Adminis- 
tration, United States Department of Agriculture, filed an answer 
stating that the amended order was issued after hearing, on the 
basis of evidence at the hearing, that it was lawful in all respects, 
and that the petition was not filed in good faith but to secure 
immunity from criminal prosecution for violations of the order 
by the petitioner. 

At the hearing upon the petition before Hearing Examiner 
Jack W. Bain, the petitioner sought to introduce evidence through 
a witness to prove that petitioner’s intrastate shipments did not 
directly burden, obstruct or affect interstate commerce in oranges. 
The hearing examiner ruled that such evidence was not relevant 
and admissible because the validity of the order provisions in 
issue would have to be tested by the promulgation record upon 
which they were issued. The petitioner then made an offer of 
proof of the ultimate fact or conclusion without including any 
evidentiary facts to support such ultimate fact or conclusion. 
Thereafter, the hearing was devoted to evidence concerning the 
petitioner’s motives in filing the petition. 

The hearing examiner issued his report on May 10, 1951, rec- 
ommending that the amended order be found valid and applicable 
to petitioner but that the petition not be dismissed because of lack 
of good faith. Both parties filed exceptions to the report and the 
case was referred to this office on May 31, 1951. No request for 
oral argument was filed. 







































* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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There are three main issues presented, (1) whether the promul- 
gation record upon which the amended order was issued supports 
the regulation of intrastate handling, (2) whether, in any event, 
the petitioner is entitled to a de novo hearing as to whether his 
intrastate transactions “directly burden, obstruct or affect inter- 
state or foreign commerce” in oranges, and (3) whether the 
petition was filed in good faith. 


FINDINGS OF FACT 


\ 1. C. J. Kroells, the petitioner, is an individual trading as 
Kroells Packing Company, whose principal place of business is 
260 North Vernon Avenue, Lindsay, California, and he is a handler 
under Order No. 66, as amended. 


2. As originally issued effective October 26, 1942, Order No. 66 
(7 F.R. 8576; 7 CFR 966) regulated the shipment, or “handling”, 
of oranges from California and Arizona to places outside each 
state, but did not regulate shipment within the state. It contained 
no finding concerning the effect of intrastate shipments on inter- 
state or foreign commerce in oranges. 


3. Effective November 1, 1949, Order No. 66 was amended so 
that its regulation applied alike to shipments of oranges within 
California and Arizona and shipments from California and Ari- 
zona to points outside thereof, (14 F.R. 3614). The order of the 
Secretary promulgating the amendments contained the following 
definition of “Handle” and the following finding: 

“§ 966.3(j) ‘Handle’ means to buy, sell, consign, transport, ship 

(except as a common carrier of oranges owned by another 

person), or in any other way to place oranges in fresh form in 

the current of commerce between the State of California and 
any point outside thereof in the continental United States, 

Alaska, or Canada, or within the State of California. .. .” 

[Emphasis supplied. | 


“All handling of oranges in fresh form which are grown in the 
State of California or in the State of Arizona is in the current 
of interstate or foreign commerce, or directly burdens, ob- 
structs, or affects such commerce.” 


4. The promulgation hearing on the basis of the record of 
which the amendments mentioned in Finding 3 were made was 
held in Los Angeles, California, and Phoenix, Arizona, in April 

1Section 8c(1) of the act limits orders to “. . . such handling of such agricultural com- 
modity, or product thereof, as is in the current of interstate or foreign commerce, or which 


directly burdens, obstructs, or affects, interstate or foreign commerce in such commodity or 
product thereof.” 


No. 2814 
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1948, after a notice of hearing published in the Federal Register 
for March 12, 1948 (13 F.R. 1320), which contained 46 proposals 
for amending Order No. 66. The transcript of the hearing contains 
1,777 pages, and 38 exhibits were received. 


5. On a seasonal basis, approximately 15 percent of the total 
sales in fresh fruit channels of oranges grown in California and 
in Arizona are consummated in such states for consumption in 
the state of production, and the remainder of the sales of such 
oranges are consummated for transportation and consumption out- 
side the state of production (H.R. 46—47, 157-158; Exhibits 6, 8, 
27, 28, 29, 30, 31). The volume of such oranges handled for con- 
sumption in the state of production will increase as the popula- 
tions in the respective states increase (H.R. Exhibit 8). 


6. The handling of oranges for consumption in the state of 
production was not subject to regulation under Order No. 66 prior 
to the issuance of the amended order, and such handling depressed 
the price returns to growers of oranges produced in such states 
and handled for transportation and consumption outside of the 
state of production (H.R. 61-62, 143-144, 156-157, 718-719, 725- 
726, 733-739, 867, 999-1001, 1034-1040, 1135-1141). 


7. The prices received for and the quantity of oranges grown 
in said states and available for handling for consumption within 
the state of production, prior to the issuance of the amended 
order, fluctuated widely (H.R. 156-159, 169-170, 521-522, 718— 
719, 867, 1138-1141, Exhibits 7, 19, 27). Any sale of oranges 
affects the price and supply of all other sales of oranges whether 
within or without the state of production (H.R. 61-62, 164, 521- 
522, 718-719, 725-726, 733-739, 867, 999-1001, 1135-1141). 


8. The prices received for oranges grown in and handled for 
consumption within the aforesaid states resulted, prior to the 
issuance of the amended order, in lower average returns to the 
growers thereof than the average returns received by growers for 
oranges grown in such states and handled for consumption out- 
side of the state of production (H.R. 61-62, 141, 143-144, 169-170, 
725-726, 733-739, 790, 999-1001, 1034-1040, 1136-1139). 


9. Oranges handled for consumption within the state of pro- 
duction are inextricably intermingled with oranges grown in such 
state and handled for consumption outside of the state of produc- 
tion. When oranges are received at packing houses it is impossible 
to determine which oranges will be shipped outside the state of 
production and which oranges will be consumed in the state of 
production (H.R. 521-522, 718-719, 725-726, 790, 1133-1141). 
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10. Evidence in the promulgation record in opposition to broad- 
ening the scope of regulation under Order No. 66, which would 
result from the definition of “Handle” contained in the amended 
order, consists principally of expressions of opinion that it would 
be difficult to enforce; that the regulations of the handling of 
oranges in interstate commerce had not proved satisfactory and, 
therefore, should not be extended; or that the witness was “just 
against it” (H.R. 756, 757, 787, 790, 805, 820, 867, 913, 914, 
920, 1316-1321, 1335-1338, 1370, 1371, 1400-1402, 1408-1410, 
1431-1432, 1455-1458). 


11. Through December 13, 1950, petitioner had made ship- 
ments of 7,162 boxes of oranges interstate and 4,298 intrastate, 
or a total of 11,460, being 4,000 more than his allotment for the 
whole week. 


12. On December 13, 1950, petitioner attended (as a member) 
a meeting of the Central California Industry Committee and 
stated that he needed to borrow some prorate allotment, and that 
it would take 11 cars to get him out of trouble. 


13. On December 14, 1950, petitioner attended (as an ob- 
server, not as a member) a meeting of the Orange Administrative 


Committee, the agency established to administer Order No. 66, 
and requested the Committee to recommend an additional allot- 
ment for his district of 100 to 200 cars for the current week, and 
a 500-car allotment for the following week. He stated that unless 
the allotments were increased, there might be efforts to upset or 
destroy Order No. 66. The Committee did not recommend an in- 
crease for the current week, and recommended 400 cars as the 
allotment for the following week. 


14. During the remainder of the week beginning December 10, 
1950, petitioner shipped oranges that gave him a total for the 
week of 7,462 boxes interstate and 5,222 intrastate, for a total of 
12,684, or 5,224 more than his allotment. 


15. Petitioner’s total adjusted allotment, including tolerance, 
for shipment during the week beginning December 17, 1950, was 
4,569 boxes. During this week he shipped 2,810 boxes interstate 
and 6,538 intrastate, for a total of 9,348, or 4,779 more than his 
allotment. 


16. The petition in this proceeding was filed on December 18, 
1950. It contained the verification by petitioner that it was filed 
in good faith and not for delay, as required by the rules of 
practice. 


Sx 
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1- 17. On the morning of December 19, 1950, the United States 
d District Court for the Southern District of California, Northern 
d Division, issued an order restraining petitioner from shipping 
d oranges in violation of Order No. 66. When a special agent at- 
f tempted to serve the court’s order that afternoon on petitioner 





at petitioner’s home at Lindsay, petitioner’s wife told the process 
server that petitioner had gone to Los Angeles, although petitioner 
was then inside his home. On the following day, December 20, 
petitioner agreed by telephone about 9 p.m. to accept service at 
his home, and did so. 


18. On December 19 and 20, 1950, petitioner shipped 2,710 
boxes intrastate, although he had already shipped more than his 
allotment for the entire week. 











CONCLUSIONS 


I 


As has been often pointed out before in 8c(15)(A) decisions, 
this proceeding is one for examination and decision of questions 
of law rather than questions of economic or political policy. The 
test is whether an order, a provision thereof, or an obligation im- 
posed thereunder “...is... in accordance with law.” 







The petitioner’s principal grievance is the application of the 
amended order to intrastate handling. This comes about as the 
result of the definition of “Handle” and the finding that all hand- 
ling of oranges in California and Arizona is in the current of 
interstate or foreign commerce or directly burdens, obstructs, or 
affects such commerce. Findings of Fact 5-10 show ample evidence 
adduced at the promulgation hearing in support of the contested 
provisions of the order. 


The close relationships of intrastate and interstate handling of 
oranges and the substantial price effects of the one upon the other 
bring the regulation of intrastate handling of oranges grown in 
California and Arizona well within a long line of decisions uphold- 
ing regulation of intrastate handling under the act and the com- 
merce clause of Article I of the Constitution. Some of these deci- 
sions are United States v. Wrightwood Dairy Co., 315 U.S. 110 
(1942) ; United States v. Rock Royal Cooperative Inc., et al., 307 
U.S. 533 (1937); Titusville Dairy Products Co. v. Brannan, 176 
F.(2d) 332 (C.C.A. 3d, 1949), cert. denied, 338 U.S. 905; United 
States v. Adler’s Creamery, 107 F.(2d) 987 (C.C.A. 2d, 1937); 
Balazs et al. v. Brannan, 87 F. Supp. 119 (N.D. Ohio 1949) ; 
Beatrice Creamery Co. v. Anderson, 75 F. Supp. 363 (D. Kansas 
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1947); Allen et al. v. Brannan, U.S.D.C. S.D. Ohio, decided May 
25, 1950. 
II 

The petitioner, however, does not dispute the power of the Sec- 
retary under the act to regulate intrastate handling that directly 
burdens, obstructs or affects interstate or foreign commerce in 
oranges. His position is that such effects upon interstate commerce 
must be demonstrated in each individual case rather than by a 
general provision in an order issued under the act, or, at least, 
that he is entitled to show in a de novo hearing under 8c (15) (A) 
' that his interstate handling had no such effects. He contends that 
there is no legal authority to the contrary. 

The 8c(15)(A) proceeding is a review proceeding for legal 
deficiencies. The protested provisions of the order were issued 
after notice and hearing and upon the basis of evidence adduced 
at the hearing. Under such circumstances we have held in a num- 
ber of proceedings that the scope of the 8c(15) (A) proceeding in 
a case of this kind is limited to examination of the evidence in 
the promulgation record. Our rulings in this connection have been 
flatly upheld in Sprague Dairy Company et al. v. Anderson, de- 
cided November 14, 1946, by the United States District Court for 
the Northern District of Illinois, and in Beatrice Creamery Co. 
et al. v. Anderson, supra. See also In re Titusville Dairy Products, 
6 A.D. 639 (1947), affirmed as Titusville Dairy Products Co. v. 
Brannan, supra; In re Babylon Milk and Cream Company, 8 A.D. 
1083, 1107 (1949) ; In re Avon Dairy Co. et al., 6 A.D. 895 (1947). 


The facts alleged in the petition as the basis for relief amount 
only to allegations that the petitioner took a chance on rain and 
‘lost. He thought that there would be more rain in Tulare County, 
that other handlers would not be able to use their prorate allot- 
ments and that he would be able to borrow these allotments to 
cover his excess. The predicted rain did not come. Whatever hard- 
ship, if any, results to the petitioner, the order provisions are not 
thereby invalidated as to him. It is always an inevitable result of 
regulation that some persons subject thereto are not free to con- 
duct the regulated activity in the way that they would like. If a 
regulation is otherwise valid, it does not become inapplicable to 
one subject to it because of hardship in the individual situation 
of that one person. Wickard v. Filburn, 317 U.S. 111 (1942); 
Bowles v. Willingham, 821 U.S. 508 (1944); Hegeman Farms 
Corp. v. Baldwin, 298 U.S. 168 (1934); Wawa Dairy Farms, Inc. 
v. Wickard, 149 F.(2d) 800 (C.C.A. 8d, 1945). 
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III 


We come to the question as to whether the petition was filed in 
good faith or for delay or immunity from prosecution under sec- 
tion 8c (14) of the act. The fruit and vegetable programs under the 
act are seasonal in nature and involve mainly restrictions upon 














~ shipments or sales. Since immunity from fines is provided by 
— 8c(14) during the pendency of an 8c(15)(A) petition filed and 
. prosecuted in good faith, there is afforded an opportunity for 
st, handlers to defeat the order by unregulated shipments by the mere 
A) expedient of filing a petition since the shipping season is over 
at before final decision can be made upon the petition. In some in- 

stances in the past, the filing of the petition has been a subterfuge. 
al | Inre Bryson, 1 A.D. 301 (1942). 






In this case, Findings of Fact 11-18 are some evidence of lack 
of good faith. On the other hand, the petition filed was verified as 
filed in good faith and the petitioner did not abandon the petition 
but proceeded with the hearing, filed a brief and excepted to the 
hearing examiner’s report. At any rate, since we are dismissing 
the petition upon the merits, we do not feel it necessary also to 
conclude that the petition should be dismissed for lack of good 
faith and, therefore, no finding or conclusion is made on this part 
of the case insofar as this proceeding is concerned. 














ORDER 


In view of the foregoing, the relief requested by the petition is 
denied and the petition is dismissed. 





Copies hereof shall be served upon the parties by registered mail 
or in person. 








(No. 2815) 







In re WM. H. HEINEMANN CREAMERIES, INC. AMA Doc. No. 7-2. 
Decided June 25, 1951. 







Dismissal of Part of Petition 





Paragraph 4 of the petition in this proceeding is dismissed for the reasons 
given in the Kewaskum proceeding, supra p. 769. 






Mr. Morris Karon, of Karon and Weinberg, Milwaukee, Wisconsin, for 
petitioner. Mr. John M. Durbin for Production and Marketing Ad- 
ministration. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING PART OF PETITION 


This is a proceeding under Section 8c(15)(A) of the Agricul- 
tural Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.). 
The petitioner, a handler regulated by the Milwaukee Milk Mar- 
keting Order issued under the act, attacks the validity of the 
order on several grounds. The respondent filed an application to 
dismiss paragraph 4 of the petition together with a supporting 
brief. The petitioner did not file a reply to the application to 
dismiss. 

On June 13, 1951, an order was entered granting an application 
to dismiss paragraph 4 of a petition filed in Jn re Kewaskum Dairy 
Company, AMA Docket No. 7-1. Paragraph 4 of the petition in 
that proceeding is identical with paragraph 4 of the petition in 
this case. The petitioners in both proceedings are represented by 
the same counsel. 

For the reasons given in the decision and order of June 13, 1951, 
in the Kewaskum proceeding, supra, paragraph 4 of the petition 
in this proceeding is dismissed. 


(No. 2816) 


In re CLAUD WILKES. CEA Doc. No. 52. Decided June 4, 1951. 


Vacation of Stay Order 


The order of March 2, 1951, which stayed the February 12, 1951 order of 
suspension of respondent’s trading privileges pending the outcome of 
an appeal filed by respondent in the United States Court of Appeals for 
the Fifth Circuit, is vacated, and the order of February 12, 1951 is 
reinstated and made effective June 25, 1951. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


An order was entered in this proceeding on February 12, 1951, 
suspending the respondent’s trading privileges upon the contract 
markets for 60 days. On March 2, 1951, this order of suspension 
was stayed indefinitely pending the outcome of an appeal filed by 
the respondent in the United States Court of Appeals for the Fifth 
Circuit. On June 1, 1951, an order of dismissal was entered by 
the court pursuant to the motion of the respondent in this proceed- 
ing. Accordingly, the stay order of March 2, 1951, is vacated and 
the order of February 12, 1951, is reinstated. Effective June 25, 
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1951, all contract markets shall refuse to Claud Wilkes the priv- 
ileges of trading thereon, either directly or indirectly, for a period 
of 60 days. 

Copies hereof shall be served on the parties by registered mail 
or in person and on each contract market. 


bbe 


(No. 2817) 


In re GREAT WESTERN DISTRIBUTORS, INC., NATHANIEL E. HEss, 
CHARLES S. BORDEN, THOMAS F. HAYNES, and HARTLEY L. 
HARRIS. CEA Doc. No. 48. Decided June 20, 1951. 


Denial of Trading Privileges—Violation of Sections 6(b) and 9 of Act 
—aAttempt to Manipulate Prices—Attempt to Corner and Cornering 
Commodity 


Where the complaint charges that respondents attempted to manipulate 
prices of a commodity in interstate commerce and for future delivery on 
or subject to the rules of a board of trade in violation of sections 6(b) 
and 9 of the act, that they attempted to corner and that they cornered 
such a commodity in violation of section 9 of the act, the Judicial 
Officer ordered that, effective on the 30th day after the date of this 
order, all contract markets shall deny all trading privileges to three of 
the respondents for a period of one year, and that the proceeding should 
be dismissed as against two of the respondents.* 


Weight of Evidence Showing Dominance or Control of 
Futures Market 


weight of the evidence is that respondents not only had a dominant 
and controlling position in the December futures market but that it 
acquired such a position knowingly and utilized its control intentionally 
to put on a “squeeze,” that is, to pressure December futures prices 
upwards by means of its monopolistic powers over futures and cash 
storage eggs in Chicago.* 


Relevance of Position in Previous Period to Control of Market 


Respondents’ position in the December 1947 market during previous months 
such as October 1947, is not relevant to the question of control of the 
market in December.* 


Gross Position as Determining Control of Market 


It makes little difference to the question of control of the market whether 
respondents’ long futures position is regarded as net, i.e., by sub- 
tracting its small short December 1947 position from its long December 
1947 position. It is the gross long or short position that the trade 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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looks to and the rules of the Chicago Mercantile Exchange do not 
permit the offsetting of existing contracts.* 


Factors Not Eliminating Presence of Domination or 
Control of Market 


Dominance or control is not negatived because it was unnecessary for a 
majority of the shorts to have recourse to respondents for futures 
or cash storage eggs.* 


Effect of Availability of Commodity upon Manipulation of Market 


The availability, for delivery in Chicago under the rules of the Chicago 
Mercantile Exchange, of fresh eggs or eggs stored outside of Chicago, 
at a greater cost than Chicago storage eggs, merely tends to limit the 
extent of manipulation possible, but does not automatically disprove 
manipulation or attempted manipulation.* 


Effect of Partial Liquidation of Long Position upon 
Manipulation of Market 


Partial liquidation of respondents’ long position by the sale of some 
December 1947 futures during December 1947 does not exclude the 
presence of a manipulative venture, as implied by respondents.* 


Circumstantial Proof of Manipulative Intent 


Although there may be natural corners or squeezes without manipulative 
intent, manipulative intent can be demonstrated satisfactorily from a 
legal standpoint by circumstances alone, and the facts and circumstances 
in this case are more than adequate to warrant such a conclusion.* 


Actions Showing Manipulation of Prices 


Putting on a “squeeze” deliberately, that is, taking and maintaining during 
a delivery month a large long line in relationship to known deliverable 
supplies in the market together with ownership or control over a sub- 
stantial part of the deliverable supplies for the purpose of pressuring 
prices upward by means of the relative scarcity of supplies and futures 
thus created, is an undoubted manipulation in violation of the act 
and constitutes at the very least an attempt to manipulate prices.* 


Widening Spread between Futures Prices as Constituting Manipulation 


Because respondents’ plan was to pressure December futures prices 
upward to widen the spread between December and January futures 
prices, rather than merely for the purpose of raising December futures 
prices alone, does not absolve the transactions from the taint of 
manipulation.* 


Definition of “Manipulation” 

Whatever definition of “manipulation” may be selected, it necessarily should 
include expressly or by implication the effecting of a price which would 
be different if the price-influencing efforts were absent, that is, not 
only the raising or lowering of prices by means directed to either such 


a” Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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end but the prevention of prices from going up or going down according 
to free supply and demand conditions. It cannot be believed that it is 
not manipulation under the act to employ monopolistic methods to 
support and pressure prices for one month’s futures in order to widen 
the spread between prices for that month’s futures and the next month’s 
futures.* 


Transactions as Falling within Definition of Corner 


A corner in which respondents owned all the storage eggs in Chicago 
and prevented all the shorts from making delivery would be a perfectly 
tight corner, but the term applies alike to conditions less rigid in the 
way of control. The facts that respondents had contracts calling 
for two or three times the cash storage egg supply in Chicago, that it 
owned a substantial part of the cash supply, and that this was a 
dominant part of the supply in view of respondents’ large, dominant 
and controlling long position, met the definition of “corner” used by the 
United States Supreme Court in United States v. Patten, 226 U.S. 525, 
539, 540.* 


Possibility of Existence of Corner in One Market 


There may be a corner in one market.* 


Dispensable Element of Corner 


The fact that respondents did not carry a large long line beyond the close 
of trading with widespread defaults by the short or large scale deliveries 
of fresh eggs, is not an indispensable element of a corner.* 


Constitutional Law—Constitutionality of Commodity Exchange Act 


Respondents’ contention that the act is unconstitutional for vagueness of 
the words “manipulate” and “corner” is untenable; although it is not 
appropriate for an administrative tribunal to adjudicate the con- 
stitutionality of an act committed to it for administration, reference 
may be made to Bartlett Frazier Co. v. Hyde, 65 F. (2d) 350 (C.C.A. 
7th, 19383), cert. denied, 290 U.S. 654, in which the court resisted a 
similar attack.* 


Inapplicability of Section 9(b) of Administrative Procedure Act 
to Complaint in this Proceeding 


The complaint charges that the violations alleged were intentional and the 
weight of the evidence supports the charges. Even in criminal prosecu- 
tions for violations of a statute, other than cases of moral turpitude, 
evil intent is not requisite, it being necessary only that actions be 
intentional as distinguished from accidental or inadvertent; therefore, 
“willfulness” as used in section 9(b) of the Administrative Procedure 
Act is present, and prior notice and. opportunity to demonstrate or 
achieve compliance before the issuance of the complaint were not 
required.* 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Suspension of Trading Privileges—Authority of Secretary to Suspend 
for Attempted Manipulation of Market Price 


Unless the Congressional intent, as revealed in the act itself and in the 
legislative history, is to be completely disregarded, section 6(b) of the 
act should be regarded as vesting in the Secretary the authority to 
suspend the trading privileges of one who has attempted to manipulate 
the market price of a commodity in violation of the act; furthermore, 
section 6(b) authorizes administrative proceedings against any person 
who “. .. is violating or has violated .. .” any of the provisions of the 
act, and attempts to manipulate, attempts to corner, and corners are 
violations of section 9. The legislative history shows that the criminal 
penalties were additional to administrative sanctions.* 


Complaint as Not Including Charges of Failure 
to File Reports 


Concerning the protestations that all required reports were filed, etc., it 
should be said that the violations charged and found did not include 
failure to file reports. Violations of regulations or provisions of the 
act other than those charged are not essentials of the violations 
charged and found.* 


. Benjamin M. Holstein for Commodity Exchange Authority. Mr. Bernard 
Tomson of Bernstein, Weiss, Tomson, Hammer, and Parter, of New 
York, New York, and Mr. George L. Siegel of Arvey, Hodes, and 
Mantynband, of Chicago, Illinois, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Exchange 
Act (7 U.S.C. Chapter 1), instituted by a complaint issued under 
section 6(b) of the act (7 U.S.C. 9) on July 12, 1948, by I. W. 
. Duggan, Acting Secretary of Agriculture, hereinafter called the 
complainant. The respondents are Great Western Distributors, 
Inc., and four of its officers and employees. The corporation has 
its principal offices in New York and a branch office in Chicago 
and is a registered futures commission merchant under the act 
with membership trading privileges on the Chicago Mercantile 
Exchange, a contract market. Respondent Nathaniel E. Hess is 
vice president of the corporation and directs and manages its 
business. He is a registered floor broker under the act and a mem- 
ber of the Chicago Mercantile Exchange. Respondent Charles S. 
Borden is manager of the Chicago office of the corporate respon- 
dent and is also a registered floor broker and member of the 
Chicago Mercantile Exchange. Respondent Thomas F. Haynes is 
secretary of the corporate respondent, and Hartley L. Harris had 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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some connection with the corporation at the time mentioned in the 
complaint. 


The Complaint 


The complaint charges that respondent Great Western Distribu- 
tors, Inc., attempted to manipulate the price of a commodity in 
interstate commerce and for future delivery in violation of sec- 
tions 6(b) and 9 of the act (7 U.S.C. 9, 18), and attempted to 
corner and did corner a commodity in interstate commerce and 
for future delivery in violation of section 9 of the act (7 U.S.C. 
18). These charges are based upon allegations that during Novem- 
ber and December, 1947, the corporate respondent purchased and 
held large quantities of December 1947 egg futures on the Chicago 
Mercantile Exchange and established a dominant and controlling 
long position in such futures; that this position was maintained 
and strengthened as the close of trading in December futures 
approached; that the respondent stood for and received substan- 
tially all the eggs delivered on the Chicago Mercantile Exchange 
in satisfaction of December 1947 futures and purchased and held 
large quantities of cash eggs; that as a result of these purchases 
and deliveries the respondent obtained possession and control of 
the supply of deliverable eggs in Chicago and the surrounding 
area; that it offered such eggs for sale only at prices which ren- 
dered it unprofitable for short sellers to purchase them for de- 
livery and compelled such sellers to cover their sales by the pur- 
chase of futures at prices fixed by the respondent and that by 
means of these transactions the corporate respondent attained 
a position where it could and did demand eggs or purchase futures 
in order to fulfill such contracts. The complaint further alleges 
that these transactions were carried out by the individual respon- 
dents in their capacity as officers and employees of the corpora- 
tion, and that the operations were undertaken for the purpose and 
with the intent of widening the difference between the price of 
December 1947 and January 1948 egg futures contracts and in- 
creasing or preventing a decrease in the price of eggs deliverable 
in satisfaction of December 1947 futures contracts. 


The Answers 
On August 2, 1948, respondent Hartley L. Harris filed a sep- 


arate answer. On December 22, 1948, an answer was filed on 
behalf of all the respondents. The answer admits the descriptive 
and jurisdictional statements in the complaint but denies the 
charges and the allegations upon which the charges are based. 
In support of these denials, the answer alleges that during the 
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period in question the corporate respondent also sold December 
egg futures; that its long position in such futures steadily de- 
creased after December 3, 1947; that it received eggs in satisfac- 
tion of December futures after trading in such futures had ceased 
on December 23, 1947; and that under the rules of the Chicago 

Mercantile Exchange deliveries on futures contracts could be 

made from numerous cold storage warehouses in and outside 

Chicago and on track in Chicago, and that fresh eggs could also 

be delivered on such contracts. The answer further alleges that 
. the corporate respondent is engaged in the business of selling and 

distributing eggs and that it bought and sold eggs during the 
period in question in the normal course of its business and at the 
usual profit; that prices of December 1947 egg futures decreased 
after December 5, 1947, and that prices of cash eggs decreased 
after December 11, 1947; and that the difference or spread be- 
tween the prices of December and January futures during the 
period in question was due to causes other than the trading oper- 
ations of the corporate respondent. By way of affirmative defense, 
the answer asserts that all trading in egg futures was conducted 
in accordance with the provisions of the act and the rules of the 
Chicago Mercantile Exchange. It is also asserted that during the 
period in question the respondents filed daily and weekly reports 
through which the Commodity Exchange Authority was fully 
informed of their activities, that such activities were also subject 
to scrutiny by representatives of the Commodity Exchange Au- 
thority who supervised trading on the Chicago Mercantile Ex- 
change and that, despite this information in the hands of the 
complainant, the corporation was not directed to liquidate any 
portion of its holdings or informed that its position might be 
manipulative, nor was its trading criticized in any manner. The 
answer concludes with a request that the complaint be dismissed 
either before or after hearing. 

On July 21, 1949, the respondents filed a supplemental answer 
which asserts that the complaint fails to allege any of the grounds 
set forth in section 6(b) of the act (7 U.S.C. 9) as a basis for 
proceeding under that section. This supplemental answer also 
alleges that the Secretary of Agriculture did not, prior to institu- 
tion of the proceeding, notify the respondents of the facts or 
conduct which formed the basis of the charges against them or 
afford them an opportunity to demonstrate or achieve compliance. 
It is further asserted in this connection that the conduct of the 
respondents was not wilful, that since the matters complained of 
occurred more than six months prior to issuance of the complaint, 
there was no question of the public health, interest or safety in- 
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volved, and that under such circumstances the filing of the com- 
plaint without prior notice to the respondents rendered the pro- 
ceeding unlawful. On October 18, 1949, while the hearing was in 
progress, the respondents filed a second supplemental answer to 
the complaint admitting that respondent Nathaniel E. Hess exer- 
cised management and control over the business of the corporate 
respondent and that the transactions in question were carried out 
under his direction and supervision, and denying that they were 
carried out under the direction and supervision of any of the 
other individual respondents except that Charles S. Borden acted 
as floor broker for the corporate respondent during such period. 


The Hearing 


Will Rogers, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as referee in the proceed- 
ing and presided at the hearing. The respondents were represented 
by Bernard Tomson of Bernstein, Weiss, Tomson, Hammer, and 
Parter, New York, and by George L. Siegel of Arvey, Hodes, 
and Mantynband, Chicago. Benjamin M. Holstein of the Office of 
the Solicitor, United States Department of Agriculture, appeared 
as counsel for the complainant. The hearing began in Chicago on 
July 26, 1949, and continued intermittently thereafter during the 
months of July, October and December, 1949. Seventeen witnesses 
testified for the complainant and 10 for the respondents. Fifty- 
one exhibits were introduced in evidence on behalf of the com- 
plainant and 50 on behalf of the respondents. At the conclusion 
of the hearing on December 9, 1949, counsel for both parties 
rested. 


Post-Hearing Procedure 


Complainant and respondents filed briefs after the hearing 
within the time allotted by the referee. On July 11, 1950, respon- 
dents also filed a document entitled “Respondents’ Reply Brief.” 
This brief has also been considered. 

The referee’s report adopted substantially the recommendations 
of the complainant and proposed that the respondents Great 
Western Distributors, Inc., Nathaniel E. Hess and Charles S. 
Borden be found to have violated the act as charged in the com- 
plaint but that the complaint be dismissed as to respondents 
Thomas F. Haynes and Hartley L. Harris for lack of connection 
with the transactions in issue. 


The respondents Great Western, Hess and Borden filed numer- 
ous exceptions to the referee’s report and oral arguments upon 
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the exceptions was held before me in Washington, D.C., on Decem- 
ber 19, 1950. 

A brief summary of the principal points in evidence and of the 
contentions of the parties will be helpful. 


Evidence Concerning Deliverable Supply 


Oscar W. Olson, the business manager of the Chicago Mercantile 
Exchange, testified that under the rules of the Exchange (Govern- 
ment Exhibit 2) December 1947 futures contracts were refriger- 
ator egg contracts which could be satisfied by the delivery of 
‘refrigerator eggs, sometimes called “storage” eggs, stored in 
approved cold storage warehouses located in Chicago or at certain 
points outside Chicago, or by the delivery of fresh eggs if they 
were in refrigerator cars on track at Chicago or in approved cold 
storage warehouses in Chicago, that out-of-town deliveries were 
subject to certain time limitations and other restrictions including 
discounts and allowances for freight charges, and that deliveries 
of fresh eggs would be without premiums to the delivering party 
(pp. 35-44). 

Various members of the trade who appeared as witnesses for 
both sides testified as to their practice and experience concerning 
deliveries in satisfaction of futures contracts. In general, this 
testimony was to the effect that fresh eggs or eggs located in 
warehouses outside Chicago were seldom delivered in satisfaction 
of December contracts (pp. 265-268, 298-299, 367-369, 385, 389- 
390, 767, 841). Delivery records maintained by the Commodity 
Exchange Authority substantiated this testimony (pp. 248-250; 
Government Exhibit 17). The witnesses explained that the allow- 
ances on out-of-town deliveries and the premium value of fresh 
eggs made such deliveries economically impractical. 


Evidence Concerning Transactions and Market Position of Great 
Western 


Most of the evidence with respect to the corporate respondent’s 
transactions and positions in the market is in the form of tabula- 
tions and charts. The complainant introduced exhibits showing 
Great Western’s daily transactions in December 1947 futures 
during November and December, 1947, the daily total of all open 
contracts in such futures for the same period, and the daily per- 
centage of such total held by Great Western (Government Ex- 
hibits 4, 7, 8, 24, 26). Exhibits were also introduced showing 
Great Western’s acquisitions and dispositions of cash eggs and 
the increase in its cash egg inventory during December 1947, the 
distribution as between Great Western and other owners of de- 
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liverable eggs in Chicago warehouses on December 31, and the 
‘same distribution with respect to all cash eggs in warehouses in 
Illinois and four other mid-western states on that date (Govern- 
ment Exhibits 9, 10). The complainant also introduced evidence 
as to the disposition, in January 1948, of all cash eggs acquired 
by Great Western in December 1947 (Government Exhibit 13). 

Dr. W. Edwards Beach, an economist employed by the Depart- 
ment of Agriculture as Chief of the Trading and Reports Division, 
Commodity Exchange Authority, offered expert testimony for the 
complainant. He stated that, in his opinion, Great Western had a 
dominant and controlling long position in the market throughout 
December 1947 (pp. 522, 532). He also testified that the increase 
in the corporate respondent’s December inventory of storage eggs 
indicated a withholding from sale (pp. 523-532, 572, 706; Gov- 
ernment Exhibits 33, 35). 

W. T. Buster, Assistant Chief of the Compliance and Trade 
Practices Division, Commodity Exchange Authority, testified that 
Great Western realized a profit of $182,088 as a result of its 
December 1947-January 1948 futures operations (p. 419; Gov- 
ernment Exhibits 22, 23). 

Gerson Levin, who testified as an expert for the respondents, 
admitted that Great Western’s futures position was large but 
denied that it was controlling (pp. 1086, 1177). He questioned 
certain Government exhibits because they were based upon Great 
Western’s gross rather than its net futures position and because 
they showed Great Western’s futures position only during Novem- 
ber and December rather than during the entire life of the 
December future (pp. 1128-1130, 1132, 1138, 1207-1209, 1215- 
1216; Respondent’s Exhibits 42, 45). Respondent Hess testified 
that he did not withhold eggs from sale (p. 892). 


Evidence of Conversation Between Hess and Seitz 


Andrew E. Seitz, an employee of the Commodity Exchange 
Authority, testified for the complainant that he interviewed re- 
spondent Hess privately in the latter’s New York offices in Feb- 
ruary 1948, at which time Mr. Hess described in detail how he 
had appraised the cash egg situation in December 1947, how he 
planned and initiated the operation in question, how a shortage 
developed, how Great Western advanced its prices on futures and 
cash, and how it finally liquidated its futures at a profit and dis- 
posed of its remaining cash eggs in January (pp. 102-121, 1443- 
1444). Edward R. Tracy, an auditor in the New York office of 
the Commodity Exchange Authority, corroborated the time and 
place of this interview as testified to by Mr. Seitz (pp. 1446-1457). 
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Mr. Hess denied that any interview occurred at the time and place 
specified by Mr. Seitz. He admitted having been interviewed at 
another time and place and gave a completely different version of 
what he told Mr. Seitz on that occasion (pp. 882-892, 918-922, 
928, 944, 1021, 1411-1414). Mr. Hess’ denials were corroborated 
generally by Mr. Harris (pp. 1028-1030). 


Evidence of Statements Made to L. D. Schreiber 


Ludwig D. Schreiber, President of L. D. Schreiber and Company, 
brokers and dealers in butter and eggs, testified that during 
‘negotiations for the sale of 71 carlots of eggs to Great Western 
in December 1947, Mr. Hess told him that he (Schreiber) was 
selling eggs too cheaply. Hess denied making this statement. 
Schreiber also testified that on two subsequent occasions Hess 
suggested an increase in the price at which Schreiber was offering 
the eggs to purchasers under an arrangement with Hess. Hess 
admitted these attempts to raise the price (pp. 292-295, 396, 941- 
942). 


Evidence Concerning Prices and Price Movement 


Most of the evidence with respect to prices and price move- 
ments is also in the form of charts and tabulations showing the 
relationship between December 1947 and January 1948 futures 
prices with the December—January relationship for a number of 
years commencing in 1932 and showing the relationship between 
December 1947 futures prices and cash egg prices with such rela- 
tionship for a period of years commencing also in 1932. In general, 
comparisons as between 1947 and these other years showed price 
relationships in 1947 different than those in all other years except 
certain years during World War II. 

Dr. Beach testified that Great Western’s controlling position in 
the market in December 1947 was the cause of an abnormal dif- 
ference or spread between the prices of the December and January 
futures (pp. 459-468, 655-656; Government Exhibit 26). He also 
testified that an abnormal relationship between the price of fresh 
eggs and the price of December futures prevailed toward the close 
of trading in December 1947 due to Great Western’s operations 
(pp. 510-514; Government Exhibits 31, 32). 

C. C. Warren, Assistant Chief of the Commodity Programs 
Division, Poultry Branch, Production and Marketing Administra- 
tion, testified for the complainant as a price expert. He stated 
that the available measures of supply of and demand for eggs in 
December 1947 indicated that prices should have been lower than 
those in December 1946 or in October and November, 1947. He 
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also characterized the December 1947 relationship between fresh 
egg prices and refrigerator egg prices as abnormal (pp. 1603— 
1613, 1624-1631, 1654-1655, 1672-1676, 1680-1685; Government 
Exhibits 41, 42, 43). 

Mr. Levin testified for the respondents that, in his opinion, 
Great Western’s position in the market in December 1947 was 
not the cause of the increase in the spread between the futures 
prices, that the December—January futures price spread was not 
unusual in December 1947, that prevailing prices were justified 
by the current supply and demand situation, by the general price 
level, and by changes in seasonal egg production (pp. 1086-1128, 
1138-1141; Respondents’ Exhibits 17-20, inclusive). He testified 
further that the futures price spread in December 1947 was not 
comparable with similar spreads in the thirties, and he disagreed 
with Dr. Beach’s testimony that the price spreads in December 
1944 and December 1945 were due to wartime regulations. He 
also maintained that the fresh-futures price relationship in De- 
cember 1947 was not abnormal (pp. 1146, 1153-1174, 1364, 1367, 
1474; Respondents’ Exhibits 32, 33, 35, 37, 38, 39, 40). 


Evidence Concerning Existence of Corner and Attempted Manip- 
ulation 


Dr. Beach analyzed the transactions and market position of 
Great Western in detail and testified that they constituted a corner 
of cash eggs and December futures in an attempt to manipulate 
the price (pp. 486-456, 520, 526-534). Four members of the trade 
testified generally to the effect that a trader in the position of 
Great Western would create a tight market, or that there was in 
fact a tight market or a “squeeze” in December 1947 (pp. 273- 
280, 300, 310-311, 391-392, 488-492, 499-507, 852-858). 

Mr. Levin testified that, in his opinion, Great Western did not 
corner the egg market in December 1947 (pp. 1082-1083). Five 
members of the trade offered similar testimony on behalf of the 
respondents (pp. 757, 781-782, 799-800, 820-821, 835-836). Hess 
and Borden testified generally that they did not attempt to manip- 
ulate or corner and that Great Western’s futures and cash eggs 
were offered “at or near going prices.” 


Evidence Concerning Interstate Commerce 


Trade witnesses who appeared for the complainant testified 
that eggs arrive in Chicago from production areas outside the 
State of Illinois, are bought and sold in Chicago, and are then 
shipped to consuming areas all over the country (pp. 270, 299, 
393; Government Exhibits 20, 37; Respondents’ Exhibits 2, 3). 
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Cite a: 
Contentions and Issues a 
The complainant contends that the market position of the cor- regist 
porate respondent was large, dominant, and controlling, espe- 
cially toward the close of trading in December 1947, because of 2. 
its concentrated long interest in December futures and its owner- contri 
ship of a large part of the cash storage eggs in Chicago, that it 3. 
temporarily withheld cash and futures from sale, that these oper- | times 
ations were planned, intended, and carried out by the respondents | broke: 
in order to effectuate a corner and manipulate the prices of eggs | Great 
_ and egg futures to their financial advantage, and that the opera- | chang 
tions did in fact cause a “squeeze” or corner in the Chicago cash | Weste 
egg and egg futures market and caused a price movement in favor | the co: 
of Great Western which would not otherwise have taken place, | super‘ 
As a corollary to these propositions, the complainant contends aj 
also that there can be a corner in one city or one market, that | times 
the economic factors affecting the delivery of eggs in satisfaction | prokey 
of futures contracts cannot be ignored, and that because of these | Chicas 
economic factors deliverable supplies of cash eggs consist of | Merca: 
storage eggs located in Chicago warehouses and do not include] yge of 
out-of-town eggs or fresh eggs. future 
The respondents contend that Great Western’s position was not] inafter 
dominant or controlling, that its December futures contracts were} ©orpor: 
being offered on the Exchange, that the cash egg transactions Novem 
were the usual operations incident to the corporate respondent’s of the 
business, that there was no withholding of cash or futures from j #ccoun 
sale, that there was no intent to corner or manipulate the price,f_ 5. RB 
that the price which prevailed for cash and for futures was] to the ; 
economically justifiable and not unusual or abnormal, and that} not shc 
‘there was no “squeeze” or corner for these reasons and for the} to the : 
additional reason that, under Exchange rules, out-of-town eggs 6. R 
and fresh eggs could be delivered in satisfaction of futures con- th a teen 
tracts. a 
ie b provisi« 
FINDINGS OF FACT Chicage 
1. Respondent Great Western Distributors, Inc., hereinafter] and De 
called the corporation or Great Western, is a corporation organ-] in the b 
ized under the laws of the State of New York with its principal 7. G 
place of business located at 110 North Franklin Street, Chicago, on the 
Illinois. The business of the said corporation includes the pur- Paeamne 
chase and sale of eggs in wholesale quantities and the purchase prograr 
and sale of egg futures on the Chicago Mercantile Exchange. At ber 2 : 
all times material to these findings, the said corporation was itera 
registered as a futures commission merchant under the Com- 6.1 per 






modity Exchange Act and had membership trading privileges on future ¢ 
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the Chicago Mercantile Exchange. The said corporation is so 
registered and has such privileges at the present time. 


2. The Chicago Mercantile Exchange was a duly designated 
contract market at all times material to these findings. 


3. Respondent Nathaniel E. Hess, an individual, was at all 
times material to these findings and is now a registered floor 
broker under the Commodity Exchange Act, vice president of 
Great Western, and a member of the Chicago Mercantile Ex- 
change, such membership being registered for the use of Great 
Western. The said Nathaniel E. Hess formulated the policy of 
the corporate respondent and determined, directed, controlled, and 
supervised the transactions hereinafter described. 


4. Respondent Charles S. Borden, an individual, was at all 
times material to these findings and is now a registered floor 
broker under the Commodity Exchange Act, manager of the 
Chicago branch of Great Western, and a member of the Chicago 
Mercantile Exchange, such membership being registered for the 
use of the corporation. The said Charles 8S. Borden executed the 
futures transactions and made some of the cash transactions here- 
inafter described, was aware at all times of the position of the 
corporation in the egg futures and in the cash egg market in 
November and December, 1947, and knew the purpose and effect 
of the transactions in egg futures and cash eggs executed for the 
account of the corporation during that period. 


5. Respondent Thomas F. Haynes was at all times material 
to the issues herein and is now secretary of Great Western. He is 
not shown to have any connection with the transactions material 
to the issues herein. 

6. Respondent Hartley L. Harris was at all times material to 
the issues herein and is now a registered floor broker under the 
provisions of the Commodity Exchange Act and a member of the 
Chicago Mercantile Exchange. During the months of November 
and December, 1947, and January 1948, he took no active part 
in the business of Great Western. 


7. Great Western’s trading in the December 1947 egg future 
on the Chicago Mercantile Exchange started on October 29, 1947. 
‘| Commencing about November 12, 1947, it began a purchasing 
program which built up its long position to 292 carlots on Decem- 
ber 2, 1947. It also had a small short position in the December 
future. On November 12, Great Western’s holdings constituted 
"| 6.1 percent of the total open long contracts in the December 
future and on December 2, 1947, its 292 carlots long position was 
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No. 28 
Cite a 











39.5 percent of the total long interest. During this period and 
also during December 1947, Great Western maintained a short 
open contract position in January 1948 egg futures approximately 

equal to its long open contract position in December 1947 egg 

futures. Great Western was engaged in a futures trading opera- 
. tion called a “spread” or “straddle” with the objective of profiting 
by a change in the differential between December 1947 and Jan- 
uary 1948 futures prices. 


8. The following table shows Great Western’s trading in the 

. December 1947 egg future during December 1947, total open con- 
tracts and Great Western’s percentage of the total open contracts 
(Government Exhibits 4, 7): 
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Dec. 1 20 3 272 816 33.3 es 
. 3 28 8 292 740 39.5 “4 
— 15 35 291 19 117 40.6 “oy 
a 9 38 282 39 661 42.7 “y 
“ 4s 34 15 282 20 568 49.6 “oy 
a oe 1 37 282 56 554 50.9 “4 
. 9 20 6 282 42 517 54.5 “y 
* 96 16 17 281 43 509 55.2 — 
“99 9 5 274 34 495 55.4 ss 
“ 12 1 2 272 88 4 5sB79 4, 2 
= 9g 10 16 256 23 431 59.4 . 2 
“ 16 1 21 236 23 405 58.3 - 
* 39 16 235 7 365 64.4 “ 2 
*..— 6 221 7 336 65.8 oa 
« 19 2 39 179 5 235 76.2 “.¥ 
“« 2 57 113 5 153 73.9 | —— 
« 28 5 84 25 26 96.2 
10. 
in the 
future 
refrige 
period 
(Gover 
total h 


9. The following table shows total stocks of shell eggs in stor-| the hai 
age in Chicago, both deliverable and undeliverable on futures} it held 
contracts, stocks of shell eggs in storage in Chicago owned byj as all | 
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Great Western, Great Western’s percentage of total stocks, and 
Great Western’s long position in its percentage relationship to the 
stocks of such eggs owned by persons other than Great Western 


(Government Exhibit 9): 





Total Owned by Great Great Western’s 
Stocks Great Western’s Long Position 
Shell Eggs Western Percentage oe 
é . A 3 of Total to Stocks Owne 
care? acleti . by Other Persons 


316 18 5.7 
297 17 5.7 104.3 
274 81 29.3 150.0 
257 78 30.2 157.5 
239 70 29.1 166.9 
218 61 27.7 178.5 
199 28.5 198.6 
181 53 29.1 219.5 
162 54 33.0 251.4 
151 52 34.3 274.7 
134 50 36.9 301.2 
132 49 36.8 281.0 
129 49 37.6 290.1 
129 57 43.9 306.9 
119 58 48.5 293.4 
119 61 51.0 194.8 
114 65 56.7 51.0 
114 69 60.0 
107 70 64.9 

29 106 82 76.7 

30 105 77 72.9 

31 103 82 78.8 





10. At all times from December 2 until the last day of trading 
in the December future, December 23, the combined cash and long 
futures holdings of Great Western exceeded total stocks of 
refrigerator eggs in Chicago warehouses and during most of this 
period its combined holdings were twice as large as storage stocks 
(Government Exhibits 33, 34). On and after December 11, its 
total holdings of cash and long futures exceeded total holdings in 

r-| the hands of all other persons, and on the last two trading days 
es} it held approximately twice as many cash eggs and long futures 
oy} as all other persons combined (Government Exhibit 35). 
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11. The combined December long futures plus stocks of re- 
frigerator eggs in Chicago of persons other than Great Western 
relative to December short futures is shown in the table below. 
The minus quantities shown represent carlot deficits of refriger- 
ator eggs stored in Chicago which would not be satisfied by the 
shorts except by recourse to Great Western for covering futures 
purchases or for Chicago-stored refrigerator eggs (or by the use 
of fresh eggs or refrigerator eggs stored in approved warehouses 
outside of Chicago). 


—12 
—78 


December 2 
3 
4 —64 
5 
8 


“ec 


—93 

—68 

9 —98 
10 —110 
11 —131 
12 —140 
15 —148 
16 —129 
17 —147 
18 —142 
19 —113 
22 —50 


12. (a) Great Western’s weekly sales of cash eggs during 
November and December and the relation of sales to the average 
weekly inventory were as follows (computed from statistics in 
Government Exhibits 8, 9, 12, 37). 





Bales pone ———- of 
(carlots) nventory Sales to 
(carlots) Inventory 





24 
12 41.8 
24 44.0 
26 52.8 
21 55.4 
7 52.6 
2* 66.2 
29-31 gts 80.3 6.2 
*Consigned to Great Western’s New York office. 
**Tncludes 3 carlots fresh eggs. 
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Between December 10 and December 28, a period of two and one- 
half weeks which included the crucial last few days of futures 
trading, Great Western sold only seven carlots of eggs to Chicago 
buyers. Two additional carlots were consigned to its New York 
office during this period and eight additional carlots were sold for 
out-of-town delivery. Out of the 64 carlots shown as sold in Decem- 
ber, only 30 were sold for delivery in Chicago. The other 34 carlots 
were sold to out-of-town buyers or transferred to Great Western’s 
New York office. December 18, 19, 22 and 23 were the last four 
days of trading in the December future. Great Western sold one 
carlot for delivery in Chicago on December 17, and then sold no 
more eggs to Chicago buyers until after trading in the December 
future had expired (Government Exhibit 37). The reduction in 
sales as the close of futures trading approached was not due to 
any shortage of eggs in the hands of Great Western as is apparent 
from the fact that its inventory increased while its sales decreased. 


(b) During the month Great Western also received or “stopped” 
49 out of a total of 51 carlots of eggs delivered in Chicago in 
satisfaction of December futures which was 96 percent of all such 
deliveries. Great Western made no deliveries on its short Decem- 
ber position. On December 30, it sold five carlots of refrigerator 
eggs which were delivered back to it on the following day in 
satisfaction of its long position. The 82 carlots which it owned 
on December 31 were all deliverable and represented 97.5 percent 
of all the deliverable eggs in Chicago warehouses on that date. 
On that date also, eggs held by Great Western in warehouses in 
Chicago and Detroit represented 66 percent of all the eggs, deliv- 
erable and undeliverable, in warehouses in the States of Indiana, 
Illinois, Michigan, Ohio, and Wisconsin. 

































13. On December 3, 1947, respondent Hess approached L. D. 
Schreiber, a dealer in eggs, and told the latter that he (Schreiber) 
was selling eggs too cheaply. After some negotiations, respondent 
Hess purchased 71 carlots of refrigerator eggs from Schreiber for 
the account of Great Western. These eggs had been delivered to 
Schreiber in satisfaction of November 1947 futures contracts and 
were located in approved cold storage warehouses in Chicago. 
After their purchase by Great Western, Hess and Schreiber en- 
tered into an arrangement whereby Schreiber offered the eggs 
for sale to others and reimbursed Great Western at an agreed 
price for sales made under this arrangement. On two occasions 
thereafter, Hess suggested to Schreiber that there be an increase 
in the price at which these eggs were being offered by Schreiber, 
but Schreiber refused to raise the price and discontinued the 
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offerings after about 10 carlots had been sold under the arrange- 
ment. 


14. In December 1947, Great Western temporarily withheld 
December futures and cash storage eggs from the market. 


15. (a) The December 1947 futures contract on the Chicago 
Mercantile Exchange was a refrigerator egg contract and repre- 
sented the purchase and sale of refrigerator eggs for delivery in 
December 1947. Under the rules of the Chicago Mercantile Ex- 
change, December 1947 futures contracts could be satisfied by 

- the delivery of refrigerator eggs located in approved cold storage 
warehouses in the city of Chicago or outside of Chicago or by the 
delivery of fresh eggs located in approved Chicago warehouses 
or on track in Chicago. 


(b) The delivery of refrigerator eggs in warehouses outside of 
Chicago was subject to allowance by the seller of the futures con- 
tract to the buyer thereof of 22-1/2 cents per case plus freight 
from the point of delivery to Chicago. Delivery in warehouses 
outside of Chicago could not be tendered after 9 a.m. December 
22, 1947, although trading in December futures continued until 
the close of business December 23, 1947, and delivery of Chicago- 
storage eggs or fresh eggs could be made thereafter for the 
remainder of the month. 


(c) In the fall and winter months, the price of fresh eggs is 
normally higher than the price of refrigerator eggs. In December 
1947, except for the last day or two of futures trading, the price 
of fresh eggs was substantially higher than the price of refriger- 
ator eggs. Under the rules of the Chicago Mercantile Exchange, 
the seller of a December 1947 futures contract who delivered fresh 
eggs in satisfaction thereof could not collect any premium from 
the buyer of the contract by reason of such delivery. 


(d) Street stocks or floor stocks were not deliverable as such 
in satisfaction of December 1947 futures contracts. To the extent 
that such stocks were composed of fresh eggs, such fresh eggs 
were deliverable, but only if they were assembled in carlots con- 
taining the minimum number of individual lots of specified sizes 
and placed in an approved cold storage warehouse in Chicago or 
in refrigerator cars on track in Chicago at the expense of the 
person making delivery. 
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16. By reason of the penalties and premiums described imme- 
diately above in Finding of Fact 15, deliveries in satisfaction of 
refrigerator egg futures contracts are normally and usually made 
by delivering refrigerator eggs located in approved cold storage 
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8¢ | warehouses in Chicago. This was true in December 1947. Deliv- 


eries of fresh eggs or out-of-town storage eggs, because of the 
additional expense involved, are infrequent and indicative of a 
squeeze or tight market situation. Therefore, in determining 
whether there has been a corner or manipulation, or attempts to 
achieve any such end, the deliverable Chicago-stored refrigerator 
eggs should be considered the deliverable supply. 


17. The production of eggs increases in the late fall and winter 










1X- 
by | months. Due to the progressive increase in fresh-egg production 
ge | in December and January, there is a progressive decline in de- 






mand for refrigerator eggs in those months, and those remaining 
on the market in January are generally disposed of at reduced 
prices for processing. The situation in the winter of 1947-1948 
was as described above. In December 1947, the egg trade, includ- 
ing respondent Hess, expected a good volume of fresh eggs to 
reach the market in January. 






e8 






of 





ht 
es 
er 
il 


18. Despite the facts shown in Finding 17 immediately above, 
the 82 carlots of eggs in the Chicago inventory of Great Western 
on December 31, 1947, acquired at December prices either as cash 
purchases or in satisfaction of futures were delivered by Great 
Western on its short January contracts resulting in a loss on 
those eggs. Some could have been delivered by Great Western on 
its short December contracts or some could have been sold as 
cash eggs at December prices. Great Western knew that it was 
likely that disposition in January would entail a loss on these eggs. 
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19. The following table shows closing prices during December 
1947 for December futures and the amounts by which the January 
futures prices were less than December futures prices, that is, 
the “spread”: 














Closing prices 













: Date December futures Spread 
3 Dec. 1 53.50 1.82 
% ae 53.00-53.05 3.22 
< « 's 53.60 3.70 
‘ . < 54.10-54.25 3.87 
. - % 55.45-55.50 4.22 
. ¥y 55.25 4.12 
.¢ 54.60-54.65 4.05 
zs “- 54.65 4.20 
if ~~ 54.65 4.47 
e * 52.75 4.50 





* 53.10-53.25 4.72 
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Closing prices da 
Date December futures Sproat . : 
“ 3 52.50 5.00 duri 
* 37 50.50-50.65 4.50 in tk 
“ 52.00 5.00 of th 
-- 51.30-51.40 5.20 (b 
“ = 52.75 6.87 inclu 
53.50 in Cl 
eo acs week 

20.(a) During the last week of trading in the December 1947 years 
future, the weekly average spread between the prices of the price 
December and January futures was 5.94 cents per dozen, which equal 
was more than three times the comparable. spread in the ten teen 
years 1933-1941 and 1948, more than twice that in 1946, and ain 
substantially in excess of that in 1932. In 1944 and 1945, the — 
comparable spread was 6.19 cents per dozen and 6.28 cents per 
dozen, respectively. 

(b) The net increase in the average weekly spread between 
December and January futures prices over a period of seven weeks 
immediately preceding the close of trading in the December 1947 
future was 5.67 cents per dozen. This increase was greater than 
that in any comparable period between 1932 and 1948. It was 
more than five times as great as the increase in the corresponding 
period during seven years, 1933-1935, 1937, 1938, 1940, 1941; 
more than twice as great as the increase in 1932, 1945, and 1946; 
and substantially greater than in 1944. During the corresponding 
period in the years 1936, 1939, and 1948, the spread between the 
prices of these two futures decreased, the price of the December 
future declining in relation to that of the January future. 

(c) Because of conditions incident to the war, including ceiling 
regulations established by the Office of Price Administration and 
the absence of free trading in the egg market, the December- 
January futures price spreads which prevailed in December 1944 22. 
and December 1945 do not furnish a basis for price comparison Ca. C 
purposes with other years. Because of a concentrated large long | ing st 
interest in the December 1946 future coupled with a correspond- 
ing short position in the January 1947 future by the same person, Dec 
the December-—January futures price spread which prevailed in with 
December 1946 does not furnish a basis for price comparison cars 
purposes with other years. Core 

that 
21. (a) On December 11, 1947, the differential between the eggs 
price of fresh eggs in Chicago and the price of the December ing 





future was 6.85 cents per dozen. From that date until the last 
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day of trading in the December future, the price of fresh eggs 
fell while the price of the December future first fell then rose 
during the last week of trading so that, on the last trading day 
in that future, the price of the future was within one-half cent 
of the price of fresh eggs. 


(b) During the years 1932 to 1941, inclusive, and 1944 to 1946, 
inclusive, an opposite movement between the price of fresh eggs 
in Chicago and the price of the December future during the last 
week of trading in that future occurred only in 1941. During the 
years 1932 to 1941, inclusive, and 1944 to 1947, inclusive, the 
price of fresh eggs and the price of the December future reached 
equality in December only in 1932 and 1941. A congested market 
situation existed in December 1932 and December 1941. The fol- 
lowing table gives the prices for December futures and fresh eggs 
on the last trading day for these years (Government Exhibit 32) : 


Year Future Cash 


1932 28-1/2 
1933 15-3/8 
1934 22-1/2 
1935 19-7/8 
1936 26-1/2 
1937 21-1/4 
1938 21-7/8 
1939 13.90 
1940 20.65 
1941 33.75 
1944 40.60 
1945 42.95 
1946 34.50 
1947 53.50 


22. (a) The daily market letters issued by James E. Bennett & 
Co., Commission Merchants, Produce Division, made the follow- 
ing statements on the egg market on the days indicated: 


December 11, 1947. “The December deal continues very tight 
with only 52 cars traded today and an open commitment of 509 
cars at start of business today. On yesterday’s trading of 121 
cars the commitment was reduced only 6 cars, and it appears 
that the big interest holding the largest block of deliverable 
eggs, and also apparently long the December contract are stand- 
ing firm, and at the same time merchandising each day a fair 
percentage of their holdings.” 
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December 18, 1947. “However, the open interest in the Decem- 
ber contract is still large—357 cars this morning after delivery, 
and there were only 32 trades in this contract today and there 
are only 3 more trading days left for December eggs. Of the 
77,665 cases still in Chicago, at least 30,000 cases belong to the 
large interest that is reportedly long the December contract, 
and there is considerable talk of the shorts being unable to 
deliver, and they may be forced to pay higher prices to cover.” 


December 19, 1947. “The withdrawals in Chicago today 
amounted to only 371 Cases, and practically everybody is en- 
tirely on fresh eggs, and about the only possibility existing for 
a renewed interest in storage would be some sub zero weather 
that might reach down into the deep south, and be extended long 
enough to choke off the fresh production. The only support in 
the market is through one large broker who owns the bulk of 
the deliverable eggs in Chicago and who has been stopping all 
of the recent deliveries. However, this broker has a spread out 
—short Januarys and long Decembers, and the fact that shorts 
are unable to deliver Decembers in any quantity has widened 
the spread to around 525 points, and at this difference they 
apparently are willing to uncouple the spread.” 


December 22, 1947. “At the start of business today there were 
235 cars Decembers still open, against which there were only 
9 deliveries and tomorrow is the last day of trading. The de- 
liveries today were stopped by the broker who has accepted all 
recent deliveries and who is also reportedly long the December 
contract. Of the 81 cars of Decembers traded today, 59 of these 
were sold by this broker, who was very firm in his asking prices 
on a scale up. There are not more than 100 cars of deliverable 
eggs in Chicago, and with one cash interest in control of the 
majority of them, look for continued tightness until trading 
terminates in the December contract tomorrow. Whether or not 
they will be retendered on the December contract or carried 
into January at a 6 cent discount is highly problematical.” 


December 23, 1947. “There were only 4 cars of eggs tendered 
today against the December contract, all of them going to the 
same cash interest that has taken all recent deliveries, and who 
own bulk of the deliverable eggs in Chicago. These people were 
firm in their asking price today for the December eggs and the 
shorts were practically forced to cover bulk of the Decembers 
between 53.25 and 53.50 range.” 


December 24, 1947. “There also about 100 cars of storage eggs 
hanging over the market in the hands of one broker, who may 
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cem- or may not elect to deliver early in January, and with the very 
very, limited demand for storage eggs, this could prove very bearish.” 
here 


December 30, 1947. “While the sharp break in the fresh egg 
market today may tend to stimulate business, at the same time 
weather conditions are moderate, and we must look for pro- 
gressively increasing production, and with fresh eggs currently 
selling at 50 cents, don’t see much on the upside for January 
































- storage eggs, and we must also take into consideration the fact 
day that one large eastern house still has on hand approximately 
en- 75 cars of storage eggs that could be delivered at any time in 
for January. There was one car of fresh eggs delivered today 
cher against December contracts, leaving 7 cars still open in this 
ong delivery.” 
t in (b) The Uhlmann Grain Company’s “Weekly Commodity Let- 
¢ of I ter” had this to say in its issue of December 15, 1947: 
all “The December contracts, in our opinion, are not being liqui- 
out dated rapidly enough, and we do not understand why longs will 
rts not accept present prices because any eggs that may be deliv- 
ned ered to them may have to be redelivered on January contracts 
hey for about 5¢ per dozen less. On the other hand, we also do not 
understand why shorts, who have no eggs to deliver, will not 
ere cover, because there does not appear to be enough storage eggs 
nly of deliverable grade to fill even half of the open commitment 
de- if the longs remain stubborn.” 
23. On February 24, 1948, respondent Hess was interviewed 
with respect to Great Western’s operations in November and 
se: December, 1947, by Andrew E. Seitz, an investigator in the New 
* York office of the Commodity Exchange Authority. During the 
a course of this interview Mr. Hess stated that he often conducted 
operations between spots and futures or between different futures 
ng options which depended for profits on a narrowing or widening 
"7 of the differences, that in this case operations were instituted in 






November by the purchase of spot eggs and November futures 
and by the sale of January futures. At the time of institution, he 
said that eggs were plentiful and the differences between spots 
and future at a low point. Mr. Hess told Seitz that he believed that 
all he would have to do would be to “sit and wait” for market 
developments, that some of the November contracts were liqui- 
dated by the receipt of cash eggs on expiration of the contracts 
and that others were transferred into December futures con- 
tracts. Hess told Seitz also that cash eggs were continually sold 
to customers in their regular business operations. He said that 
during December a shortage of eggs developed. He said, also, that 
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cash eggs were received in delivery against some of the long 
December futures until the shortage became acute and the shorts 
were no longer able to buy the eggs to deliver. He claimed that 
the December futures price was gradually raised by himself but 
that he continually offered to sell all of his December futures (at 
his prices) “so that there was no corner” in the market. His 
prices found no takers, he said, so they were continually, though 
slightly, raised, and he claimed that he finally liquidated the 
futures at an increase in the differential of 4-1/2 to 5 cents. He 
maintained, however, that he continually offered to sell cash eggs 
to those short of December futures and that “therefore no corner 
existed.” The January short futures position was maintained, he 
explained, so that any excess of spot eggs remaining after com- 
pletion of the December operations could be easily liquidated. 


24. The prices of December futures in December 1947 reflected 
prices of refrigerator eggs in December 1947. 


25. The supply of eggs in the United States and in the Chicago 
market in December 1947 exceeded supplies in October and No- 
vember, 1947, and in December 1946. The demand for eggs in 
the United States and in the Chicago market in December 1947 
was less than the demand in October and November, 1947, and 
in December 1946. The production of eggs in the month of Decem- 
ber has, for several years prior to and including 1947 and 1948, 
shown a generally progressive increase relative to January pro- 
duction. 


26. Great Western had a large, dominant and controlling posi- 
tion during December 1947 in the December 1947 futures market 
- with its concentrated long interest and its ownership of a sub- 
stantial part of storage eggs in Chicago deliverable upon the egg 
futures contracts. During December 1947 up into the last day of 
trading, December 23, 1947, Hess and Borden intentionally main- 
tained for Great Western a large, dominant and controlling posi- 
tion in the December 1947 future market and intentionally so 
employed this position and Great Western’s cash stocks of storage 
eggs in Chicago so as to apply pressure upward on December 1947 
futures prices and storage egg prices in Chicago for the purpose 
of widening the spread between December 1947 and January 1948 
futures prices. 


27. December 1947 futures prices during December 1947 were 
supported and increased above what they would have been by 
means of the activities of Hess and Borden on behalf of Great 
Western described above, and the spread between December 1947 
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and January 1948 futures prices was widened as a result of these 
efforts. 

28. Cash eggs bought and sold in the city of Chicago are pro- 
duced in Illinois and in states outside of Illinois, moved into 
Chicago for storage and consumption, and are shipped from 
Chicago to states outside of Illinois. 
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CONCLUSIONS 
I 


The complaint charges that respondents attempted to manipu- 
late the price of a commodity in interstate commerce and for 
future delivery on or subject to the rules of a board of trade in 
violation of sections 6(b) and 9 of the act, that they attempted to 
corner and that they cornered such a commodity in violation of 
section 9 of the act.* 

Many of the facts outlined above concerning Great Western’s 
December 1947—January 1948 futures trading operation are not 
in dispute. For example, it is not controverted by the respondents 
that Great Western was long December and short January approx- 
imately the same amount, that is, that it had out a “‘spread” or 
“straddle” which depended for profit upon a widening of the 
differential between December and January futures prices, that 
Great Western maintained a long December position from Decem- 
ber 2 through December 10 which at all times was between 290 
and 280 carlots, that it continued to maintain a long position in 
excess of 200 carlots from December 11 through December 19 
after which date there were only two trading days in the future 
remaining, that it went into the last day of trading, December 23, 
with a long position of 113 carlots, that during December Great 
Western held a steadily increasing percentage of the total open 
interest, that Great Western obtained ownership of a substantial 
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in- | part of the stocks of storage eggs in Chicago during December, 
sl- | that Great Western’s long December contracts plus its stocks of 
80 | storage eggs in Chicago greatly exceeded stocks of storage eggs 
age | in Chicago owned by other persons, that during most of the month 
47 | Great Western’s long position alone exceeded the total stocks of 
ose | storage eggs in Chicago, and that Great Western received 96 per- 
148 | cent of all deliveries made upon the December futures contracts. 
1Section 6(b). “If the Secretary of Agriculture has reason to believe that any person... 
sre is violating or has violated any of the provisions of this Act . .. or has manipulated or is 
™ attempting to manipulate the market price of any commodity, in interstate commerce, or 
by for future delivery on or subject to the rules of any board of trade . 
sat Section 9. “‘Any person who... shall manipulate or attempt to manipulate the price 






of any commodity in interstate commerce, or for future delivery on or subject to the rules 






of any board of trade, or who shall corner or attempt to corner any such commodity .... 
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Although the basic facts as to Great Western’s large long in- 
terest in relationship to available deliverable supplies of storage 
eggs in Chicago and its holdings of cash storage eggs cannot be 
denied, the respondents insist that Great Western’s position was 
not dominant and controlling. The undisputed facts demonstrate 
that Great Western had such a position during December. Its per- 
centage of the total open long contracts climbed steadily from 
33.3 percent on December 1 to 76.2 percent on December 22. At 
the same time it held a substantial portion of the cash storage eggs 
in Chicago and, from December 2 through December 22, there 
- were numerous short contracts which could not be offset or satis- 
fied by delivery of Chicago storage eggs without recourse to Great 
Western for cash eggs or futures. Certainly Great Western held 
a dominant and controlling position on the long side in the Decem- 
ber 1947 futures market. What interest Great Western had in the 
December market during previous months, such as October, which 
the respondents think should be considered, is not relevant to the 
question of its control of the market in December. It makes little 
difference, either, if Great Western’s long position is regarded as 
net, that is, by subtracting its small short December position from 
its long December position. It is the gross long or short positions 
that the trade looks to and, as a matter of fact, the rules of the 


Chicago Mercantile Exchange do not permit the offsetting of 
existing contracts. Dominance or control is not negatived, as sug- 
gested by the respondents, because it was not necessary for a 
majority of the shorts to have recourse to Great Western for 
futures or cash storage eggs. 


II 


The respondents argue throughout the proceeding that there 
could be no control of the market by Great Western, no manipula- 
tion or corner and no attempt to do so because out-of-town storage 
eggs and fresh eggs could be delivered by the shorts upon their 
contracts. The overwhelming weight of the evidence, including 
testimony by the respondents’ witnesses, is that such deliveries 
were not usual because they are too expensive in relationship to 
deliveries of Chicago storage eggs. The allowance of 22-1/2 cents 
per case plus a freight rate averaging one cent a dozen from 
nearby points (pp. 207-208), for example, would amount to about 
$315 per carlot, a very sizable figure. Freight rates from more 
distant points of course would be higher. Moreover, out-of-town 
storage eggs could not be tendered for delivery after 9 a.m. on 
December 22. Fresh eggs are normally higher priced than re- 
frigerator eggs and were so in December 1947. No premium was 
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allowed for delivery of fresh eggs upon refrigerator egg contracts. 
Respondents’ argument then that no manipulation or corner could 
take place or that no attempt to do so could be had so long as 
out-of-town storage eggs and fresh eggs were available to the 
shorts is of little merit. It is similar to the argument sometimes 
made that rules of commodity exchanges providing for fixing 
limits on daily prices and for determining a fair market price 
plus a penalty where shorts default prevent the existence of man- 
ipulation or corners or attempted manipulation on the long side. 
Such rules may tend to discourage manipulation and corners by 
putting a ceiling upon the extent of manipulation possible and 
upon the profits that might be expected from a “squeeze” or 
corner, but their existence does not automatically disprove man- 
ipulation or attempted manipulation. Similarly here, the avail- 
ability for delivery of supplies more costly than Chicago storage 
eggs merely tends to limit the extent of manipulation possible. 


Ill 


We think that the weight of the evidence is that Great Western 
not only had a dominant and controlling position in the December 
futures market but that it acquired such a position knowingly 
and utilized its control intentionally to put on a “squeeze,” that is, 
to pressure December futures prices upwards by means of its 
monopolistic powers over futures and cash storage eggs in Chi- 
cago. The respondents disclaim any such purpose. They insist that 
there was no manipulative intent present. They point to Great 
Western’s sales of cash and futures during December, they claim 
that its cash and futures were for sale at all times during Decem- 
ber, and they say that Great Western was engaged in normal 
business practices. 


First, it should be observed that, despite the respondents’ con- 
fusing attempts to describe the transactions in issue in terms of 
merchandising and “hedges”, the essential characteristics of Great 
Western’s December 1947-January 1948 egg futures operation 
are speculative in nature. Whether Great Western’s holdings of 
cash eggs were or were not large from the standpoint of a mer- 
chandiser of cash eggs, they were large and of great importance 
in relationship to other available deliverable storage eggs in 
Chicago and Great Western’s large long line of December futures. 


As to Great Western’s sales of cash eggs during December, it 
is not surprising that some cash eggs were sold and such sales 
are not inconsistent with manipulation. Great Western is a 
merchandiser of eggs. It held on, however, to a large part of the 
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deliverable storage eggs in Chicago, and it is significant, as shown 
by Finding of Fact 12(a), that Great Western made very few 
sales of its Chicago storage eggs to Chicago buyers after Decem- 
ber 10. As the critical last few days of trading in the December 
future approached, it made no sales to Chicago buyers. It sold one 
carlot on December 17 and sold no more to Chicago buyers until 
after trading closed on December 23. It carried into January 82 
carlots of storage eggs acquired at December prices which were 
delivered on its January short contracts at lower January prices. 
Some of the eggs were cash purchases and others were acquired 
- by delivery to Great Western on its long Decembers. The market 
generally and respondent Hess expected January prices to be 
lower than December. It is not a normal business practice nor a 
normal futures trading practice to hold a commodity for disposal 
at a time when the price is expected to be lower. The respondents 
place the blame for part of their December inventory of cash eggs 
upon deliveries by the shorts. Great Western was practically the 
only long to take delivery. When asked on cross-examination why 
he did not liquidate Great Western’s long position to avoid the 
acquisition of eggs for disposal at lower January prices, Mr. Hess 
answered only that he “didn’t want to” (pp. 1008-1009). Accord- 
ing to his testimony, Hess bought the 71 cars from Schreiber on 
December 3, 1947, to have cash eggs for Great Western to sell. 
Yet he admitted the several attempts to raise the prices for these 
eggs described in Finding of Fact 13 and a number of these cars 
were not sold but were delivered on Great Western’s short Janu- 
ary contracts. The respondents make another point that according 
to Warren’s evidence the market for cash storage eggs was poor 
in the latter half of December. There certainly was a demand in 
‘Chicago for such eggs from the shorts on the December contract. 
The only conclusion we can come to as to the alleged offers to sell 
cash eggs at all times during December is that the respondents 
were trying to make cash storage eggs in Chicago difficult or 
impossible to acquire for delivery upon December futures con- 
tracts in its price-raising venture. 

As to its sales of futures during December, it is to be noted 
that it also made heavy purchases and continually maintained a 
long position liquidated at a much slower pace than the rate of 
liquidation of the total open interest. The respondents seem to 
imply that any partial liquidation of Great Western’s long position 
or any sale of futures excludes the presence of a manipulative 
venture. This is completely fallacious defense although it has 
sometimes succeeded in the past in beclouding a manipulative 
picture. It is not necessary for the crime of conspiracy to monop- 
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olize trade under the Sherman Act to show power and intent to 
exclude all competition (American Tobacco Co. v. United States, 
328 U.S. 781, 789 (1946) ), just as it is not necessary for the 
crime of embezzlement that the embezzler steal all the money in 
his custody. Sales of part of a long position do not mean that 
the remaining long position is not dominant, controlling and 
being used for manipulative purposes. The extensive liquidation 
on December 23 and Great Western’s offers to sell at 53.50 on the 
last day of trading, far from being evidence of normal trading 
or the absence of a manipulative scheme, are weighty indications 
of the kind of manipulation charged. Offering to sell just ahead 
of the market or at a price which represents a manipulated price, 
as we shall see shortly, is no meritorious defense. Concerning the 
protestations that its futures were for sale at all times, the facts 
as to its long position are uncontroverted. Great Western was 
pushing the market, was pressuring prices, and there can be little 
doubt that, as reported in Finding of Fact 22, the “near going 
prices” referred to by the respondents as offering prices by Great 
Western were on the “‘up” side on an ascending scale. 


IV 


Of course, there may be natural corners or squeezes without 
manipulative intent.2 Manipulative intent is sometimes difficult 
to prove. Nevertheless, it can be demonstrated satisfactorily from 
a legal standpoint by circumstances alone. Wright v. Securities 
and Exchange Commission, 112 F.(2d) 89, 92, 93 (C.C.A. 2d, 
1940) ; see Note, Manipulations of the Stock Markets Under the 
Securities Laws (1951) 99 U. of Pa. L. Rev. 651. In this case, the 
facts and circumstances alone are more than adequate to warrant 
such a conclusion. But when there are added the admissions of 
Hess to Seitz, the evidence is practically conclusive on the question 
of manipulative intent. The respondents seek strenuously to dis- 
credit Seitz’s testimony, but we agree with the referee that this 
testimony is much more credible than that of Hess on the matter. 
Seitz testified that he visited Great Western’s New York offices 
on three occasions to interview Hess on Great Western’s Decem- 
ber 1947 operations, that he saw Hess on these three occasions, 
February 17, 20, and 24, 1948, that he had brief conversations 
with Hess and Harris on February 17 and on February 20 in an 
office on the west side of the suite but that on February 24, 1948, 
he had a private interview with Hess in an office on the east side 
of the suite at which time Hess made the statements set out in 
Finding of Fact 23. Seitz testified that the interview lasted about 
"2 See €.g., VII Report of the Federal Trade Commission on the Grain Trade (1926) 248. 
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an hour and then he made a memorandum of the interview within | to k 
two or three days thereafter. This memorandum was introduced | ship 
in evidence (Government Exhibit 6). He testified further that the | for 
dates for these interviews were ascertained from time records | rela 
required to be kept in connection with his official duties and that ] opin 
another Commodity Exchange Authority employee, Edward R. J con: 
Tracy, accompanied him on February 17 and February 24. Tracy | VII 
testified that on February 24 he was at Great Western’s New York | (19% 
office with Seitz and that Seitz left him for about an hour in order | Trac 
to interview Hess. Tracy also testified that he did not see Harris | mod 
* in Great Western’s offices on February 24. tion 
On the other hand, Hess testified that he saw Seitz on only two (Col 
occasions, that nothing of importance took place during the first | ized 
visit but that on the second visit he had a conversation with Seitz | 1932 
in the west office, that his secretary was present part of the time | of t 
and that Harris was present during the entire interview. He ] Senc 
described the conversation as consisting of an explanation by him | part 
of Great Western’s straddle and hedge techniques which he | mitt 
thought Seitz might be seeking for a Government publication, but | Befo 
he denied making the statements attributed to him by Seitz. | 6772 
Harris corroborated Hess to the extent that he testified that Hess | Beca 
did not make these statements but he could recall only the general [| price 
subject-matter of the conversation. Neither Hess nor Harris made f ary | 
any memorandum of the interview and relied upon their memories. | Dece 
Seitz testified at the hearing on July 26, 1949, when Hess was J from 
present but Harris did not know of Seitz’ testimony as to what § not : 
was said by Hess until about October 10, 1949, and Hess did not ] ough 
inform his counsel that Seitz’ version was not true at the time | hear: 
Seitz was testifying or while Seitz was available for cross- | to ak 
‘examination. Hess’ delay in making known his denial or lack of {| Com 
agreement with Seitz as to what he, Hess, said, the improbability ] durir 
that Seitz on an official investigation would be satisfied with the ] modi 
simple exposition of the elementary principles of hedging and coms 
straddling which Hess claims is all that he discussed in an inter- } ana bu 
view lasting an hour, Hess’ evasive tactics and reluctance on sive 
cross-examination—all these tend to make more believable the | enough 
testimony of Seitz supported as it is by a memorandum prepared _ It 
within two or three days thereafter. Harris’ memory or his cred- . 7 
ibility appear to be less than perfect because his separate answer | *vanta 
to the complaint states that he severed his connection with Great bis oe 
Western on May 1, 1948, but in his testimony he stated that he “Wh 
left the firm’s employ on February 1, 1948 (pp. 1027-1028). aa 
Putting on a “squeeze” deliberately, that is, taking and main- even 
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to known deliverable supplies in the market together with owner- 
ship or control over a substantial part of the deliverable supplies 
for the purpose of pressuring prices upward by means of the 
relative scarcity of supplies and futures thus created, is in our 
opinion an undoubted manipulation in violation of the act and 
constitutes at the very least an attempt to manipulate prices. 
VII Report of the Federal Trade Commission on the Grain Trade 
(1926) 244; Baer and Saxon, Commodity Exchanges and Futures 
Trading (Harper & Bros. 1949) 83; Baer and Woodruff, Com- 
modity Exchanges (Harper & Bros. 1935) 146; Emery, Specula- 
tion on the Stock and Produce Exchanges of the United States 
(Columbia U. 1896) 175; Hoffman, Future Trading Upon Organ- 
ized Commodity Markets in the United States (U. of Pa. Press 
1932) 315-316; Cotton Prices Hearings Before a Subcommittee 
of the Committee on Agriculture and Forestry United States 
Senate Pursuant to S. Res. 142, 70th Cong., 1st Sess. (1928), 
particularly pages 169, 203-214, and the Report of the Subcom- 
mittee on Agriculture and Forestry on S. Res. 142; Hearings 
Before Senate Committee on Agriculture and Forestry on H. R. 
6772, T4th Cong., 2d Sess. (1936), particularly pages 124 and 162. 
Because Great Western’s plan was to pressure December futures 
prices upward to widen the spread between December and Janu- 
ary futures prices rather than merely for the purpose of raising 
December futures prices alone does not absolve the transactions 
from the taint of manipulation. This type of market operation is 
not as novel as the respondents seem to think it is, it was thor- 
oughly explored in the case of cotton during the subcommittee 
hearings pursuant to S. Res. 142, 70th Cong., 1st Sess., referred 
to above, and it was described by the Chairman of the Senate 
Committee on Agriculture and Forestry on the floor of the Senate 
during the progress of the legislation which became the Com- 
modity Exchange Act.® 

’“MR. SMITH . . . It was also testified that some of the big traders would sell Europe 
and buy America, which is called a straddle. The same thing was done in the grain market. 
Not only would they sell Europe, or buy, as the case might be, to their advantage, and sell 
America, a straddle, as it is called, but they would have enough of the commodity and 
enough money to put one down and the other up, and then reap the reward of the manipula- 
tion. It went so far that they would straddle from one month to another month; that is, 
they would buy one month and put the price for that month out of all relation to the price 
of a near month, and then they would put in their ‘spot’ wherever they had created an 


advantageous place to put it.”” 80 CONG. REC. 7910 (1936). 

Page 256, Vol. VII. Report of the Federal Trade Commission on the Grain Trade (1926), 
has this to say: 

“While the ordinary conception of a corner or squeeze considers only the holdings of the 
dominant long interest in the near or current option, it is not necessary that the interest in 
question be a wide-open speculator. The bought near option may be protected by a sold 
deferred option. The spread will limit losses and, if the deferred price is favorable, will 
make it feasible to take grain on delivery in the squeezed near month without being under 
pressure to dispose of it promptly.” 
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Not only did respondents Great Western, Hess and Borden at- exclt 
tempt to manipulate December 1947 egg futures prices but the | mam 
weight of the evidence in our opinion is that they succeeded. Dr. lecte 
Beach testified that Great Western’s large, dominant and control- the ‘ 
ling long December position, together with its ownership of a influ 
substantial part of the storage egg supply in Chicago coupled | lowe 
with the January short sales by Great Western, caused a widen- } Prev' 
ing of the spread between December and January futures prices, | free 
. He found almost perfect correlation between the widening of the not 1 
spread and Great Western’s increasing percentage of the total | ' eu 
open December interest. Finding 20 shows that the average weekly |  W! 
spread between December and January futures prices for the last the n 
week of trading in the December 1947 future and the net increase day 8 
in the average weekly spread between December 1947 and Jan- } "S¢ | 
uary 1948 futures prices over a period of seven weeks immedi- stant 
ately preceding the close of trading were abnormal. Finding 21 the le 
shows that the relationship between December futures prices and } "S¢ ! 
prices for fresh eggs was abnormal. Both Dr. Beach and Warren, futur 
as did also witnesses for the respondents, testified that normally | 2©°s 
refrigerator egg prices are lower than prices of fresh eggs during Brief 
the fall months and that as the season advances and as refriger- | SP? 
ator eggs decline in quality and fresh egg production begins to ply & 
increase, the differential between fresh egg and refrigerator egg | °P!2' 
prices generally widens. Despite this normal situation, there was | “¢ * 
a rise in price for December futures during the last few days of long « 
trading while fresh egg prices were declining in Chicago so that | °”?/ 
on the last day of trading there was only a one-half cent dif- On 
ference. Together with Hess’ admission to Seitz, this evidence is | an ex: 
more than enough to conclude that the December 1947 futures | State: 
price was manipulated on the upward side by Great Western’s | evider 
tactics. was “ 
Respondents point out that the December 1947 futures price | situat 
was 53.60 on December 2, that it went up to 55.50 on December 5, | and d 
then declined until it went to a low of 50.50 on December 17, and mae 
gradually went up for the next three or four days to 53.50. They | “market 
argue that because of the declines and the fluctuations, there was — 
no manipulation of price by Great Western. They dispose of the | twentiet 
complainant’s evidence as to the abnormally wide spread between | ("00 
the December and January futures prices by claiming that there | which it 
is no standard of normality and they similarly discard the fresh- | (7. 
futures price relationship as a test of artificiality in futures prices. pee ~ 
Whether prices of December futures were consistently and stead- at os 4 
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ily driven up at all times during trading in December is not the 
exclusive yardstick for determining whether the prices were 
























“ manipulated. Whatever definition of “manipulation” may be se- 
yr, | lected, it necessarily should include expressly or by implication 
|. | the effecting of a price which would be different if the price- 
a | influencing efforts were absent, that is, not only the raising or 
ed | lowering of prices by means directed to either such end but the 
n- | prevention of prices from going up or going down according to 
3, | free supply and demand conditions. We cannot believe that it is 
he | not manipulation under the act to employ monopolistic methods 
a] | to support and pressure prices for one month’s futures in order 
ly | to widen the spread between prices for that month’s futures and 
st | the next month’s futures.* But, in any event, during the last few 
se | days of trading, the critical period in any squeeze, the price did 
n- | tise significantly. Respondents minimize this rise and the sub- 
;. | stantial equality between fresh and December futures prices on 
»1 | the last day of trading by saying that there is historically a small 
iq | tise in futures prices at such a time and a tendency for fresh and 
n, futures prices to approach each other. The reason given is the 
ly necessity of the shorts to make covering purchases (Respondents’ 
g Brief, p. 23), an admission which is inconsistent with the re- 
r- | spondents’ defense that all prices in issue were the result of sup- 
to | Ply and demand conditions generally for eggs and free trading 






opinion as to such conditions. In December 1947 the necessity of 
the shorts to cover was created by Great Western’s concentrated 
long interest and its holdings of deliverable supplies deliberately 







of 
it | employed for this purpose. 
f- On the side of affirmative defense, the respondents presented 






an expert witness, Gerson Levin, a former employee of the United 
States Department of Agriculture, who introduced considerable 
evidence to show that the December futures price in December 
was “... pretty well in line with what we term the supply-demand 
situation.” He supplied data concerning the production, supply, 
and demand for eggs, withdrawals of eggs from storage, the re- 









‘In United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 228 (1940), the Court said that 
“market manipulation in its various manifestations is implicitly an artificial stimulation 
applied to (or at times a brake on) market prices, a force which distorts those prices, a 
factor which prevents the determination of those prices by free competition alone.” In the 
Twentieth Century Fund’s The Security Markets (1935) 144, the following definition of 
manipulation is used: “‘. . . the word manipulation will mean planned effort by an individual 
or group of individuals to make the market price of a security behave in some manner in 
which it would not behave if left to adjust itself to uncontrolled or uninspired supply and 
demand.” Dictionary definitions or those culled from other authorities which speak only of 
forcing prices up or down are not complete or are inaccurate unless they are interpreted to 
mean the effecting of a price which is higher or lower than it ought to be. A price which 
is maintained artificially by deliberate efforts when it should be lower is a manipulated price 
just as much as a price which has been raised artificially from a pre-existing market price. 
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lationship between egg prices and corn, hog and cheese prices in 
December 1947 as compared with previous years, and changes in 
the seasonal production pattern for eggs. He was of the opinion 
that there was a very strong, firm market situation in December 
1947. 

Examining Levin’s evidence we find that his production, supply, 
and demand data are relative to prior periods, which would indi- 
cate that his conclusions as to December 1947 prices being fair 
market prices would be relative to the prices during the prior 
periods. He reaches his price conclusions, however, only by rela- 
* tionship to prior production, supply and demand data and makes 
no general economic study to show that futures prices in Decem- 
ber were justified absolutely, not relatively, by economic condi- 
tions generally in December 1947. 

More close study of Levin’s production data designed to disclose 
a production decline shows that the data were not available to 
enter into trading opinion in December 1947. The data used, re- 
vised estimates by the United States Department of Agriculture, 
were not issued until January 1948 or later. The data available 
to form trading opinion in December 1947 indicated more layers 
on farms as of December 1, 1947, than December 1, 1946, which 
would be generally associated with lower prices. 

Levin’s evidence as to a decline in supply is weak. He shows 
receipts in three groups of markets in the last quarter of 1946 
and 1947, together with percentage changes between the years 
and between the weeks in 1947 (Respondents’ Exhibits 17, 20, 
21). Supplies in the Pacific Coast markets and the group known 
as the Four Markets (New York, Chicago, Philadelphia, Boston) 
were more abundant in December 1947 than they were in Decem- 
ber 1946 (p. 1317; Respondents’ Exhibit 17). In the Midwest 
Primary Markets and in the Four Markets, the weekly trend in 
December 1947 was up (pp. 1626-1628; Respondents’ Exhibits 
20, 21). The Four Markets group in which supplies were not only 
more abundant but were rising includes Chicago. Levin did not 
give supply figures for Chicago separately nor did he investigate 
the supply situation for Chicago. Warren, however, demonstrated 
for the complainant that during most of December 1947 receipts 
in Chicago were approximately 40 percent greater than they were 
in December 1946 and constituted about one-third of all receipts 
in the Four Markets group (p. 1603; Government Exhibit 41). 
Mr. Warren testified that Chicago receipts should rank high in 
the order of importance in determining market supplies and that 
the trade in Chicago considered Chicago receipts independently 
and not as merely part of the Four Markets group (pp. 1623, 
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1665). Mr. Levin did not explain the basis upon which he included 
figures from the Pacific Coast, a deficit producing area which does 
not normally ship eggs to Chicago, and omitted figures for 
Chicago, the market with which this proceeding is concerned 
(p. 1318). 

The supply data presented by Mr. Levin also failed to include 
Eastern Auction Markets receipts (p. 1318). Mr. Warren testified 
that Eastern Auction Markets receipts were important indicators 
of supply, and were posted by the Chicago Mercantile Exchange 
and widely used by the trade including Chicago dealers (pp. 1600, 
1668). Receipts in this group of markets in December 1947 ranged 
from 7 to 17 percent above December 1946 (pp. 1669-1671; Gov- 
ernment Exhibit 40). The only indication of reduced receipts was 
in the Midwest Primary Markets. Mr. Warren testified that the 
Midwest Primary Markets figures represent only 7.3 percent of 
the eggs produced in the states covered and from past experience 
he would say that declines in receipts shown by these figures do 
not necessarily indicate lower egg supplies for the United States. 
He believed that these figures should rank low in evaluating the 
overall supply picture, especially since four other recognized 
measures of supply showed increases (pp. 1623-1624, 1667). 

The demand data offered by the respondents consist of statistics 
showing movement into retail channels in three cities, Chicago, 
San Francisco and Los Angeles (Respondents’ Exhibits 22, 23). 
It is presented in the same form as the supply data. These demand 
data fail to prove that any increase in demand took place. During 
most of December 1947 consumption in San Francisco and Los 
Angeles was below consumption in December 1946. In both of 
these cities the trend in relation to the previous year was down- 
ward, and the weekly trend in December 1947 was also downward. 
In Chicago, consumption during the entire month of December 
1947 was definitely below that of the previous year. No trend is 
discernible, either in relation to the previous year or previous 
weeks (pp. 1625-1626; Respondents’ Exhibits 22, 23). It would 
also seem that the Chicago figures should rank first in importance 
because of the size of Chicago compared with either San Fran- 
cisco or Los Angeles. Mr. Levin did not give any additional weight 
to the Chicago data on account of this factor (pp. 1343-1345). 

Mr. Levin investigated only three measures of supply. Out of 
a total of five recognized measures of supply, four showed more 
receipts in December 1947 than in December 1946. Among these 
four is the Chicago market. We also find that, insofar as the evi- 
dence shows seasonal changes or weekly trends, it indicates that 
during most of December 1947 receipts were either rising or 
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steady. We find further that all currently available measures of 
demand showed less consumption in December 1947 than in De. 
cember 1946 and that they also showed the seasonal consumption 
trend either declining or steady during most of December 1947, 
Mr. Warren analyzed this evidence of supply and demand in 
detail, and stated as follows: “So, on balance, weighing the avail. 
able supply data and weighing the available demand data, I think 
I have to conclude that with respect to those measures only egg 
prices in December of 1947 have full reason to be lower than they 
were in October and November of 1947 and also lower than they 
were in December, 1946” (pp. 1629-1630). 

Mr. Levin admitted, as was obvious, that receipts in Chicago 
in December 1947 were in excess of receipts in December 1946 
and that consumption was below. His answer to the question as 
to how that situation justified a higher price was that “prices 
aren’t dependent only on the receipts figures at Chicago” (p. 
1350). In the face of the fact that the over-all picture was sub- 
stantially the same as that in Chicago, this explanation is not an 
answer. 

Levin also finds support for the December 1947 futures prices 
in the withdrawals of storage stocks. He introduced evidence to 
demonstrate that withdrawals as a percent of the previous year 
were greater than storage holdings as a percent of the previous 
year. The conclusion he would draw from these data is one of 
rapid depletion of stocks and heavy demand resulting in a strong 
market situation for refrigerator egg prices in December. 

Whatever deductions might be made from these data for periods 
prior to mid-December 1947, the conclusion of Levin does not 
apply to the critical period in the trading in the December 1947 
' future. As Mr. Warren pointed out in his testimony, there was a 
decline in withdrawals prior to mid-December and thereafter 
withdrawals became insignificant with withdrawals, for example, 
of only 8,000 cases on December 17 out of stocks of 167,000 cases. 
Such a decline in withdrawals is of course logical and consistent 
with the approaching end of the season for storage eggs for con- 
sumptive purposes and with the other market factors in evidence 
such as the downward movement of fresh egg prices. Respondents 
seem to concede that the nation-wide market for storage eggs 
was poor after mid-December because they invoke Warren’s evi- 
dence as the reason for their relatively few sales of storage eggs 
after mid-December in answering the complainant’s charge that 
Great Western withheld its cash eggs from the market in the 
cornering effort. This concession of the respondents which is 
clearly demonstrated by the evidence, namely that the market for 
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storage eggs generally, that is nation-wide, was poor after about 
the middle of December 1947, explodes their basic affirmative 
defense that December 1947 futures prices were the result only 
of supply and demand conditions which caused a “very strong, 
firm market.” 

Levin’s evidence also added rationalization for December 1947 
refrigerator egg futures prices by showing that these prices were 
low in relationship to corn, hog and cheese prices in December 
1947 as compared with such relationships over a period of years. 
First of all, Levin uses monthly averages of prices and uses the 
average of each day’s closing prices for his December futures 
price which tends to cover up any manipulative price movements. 
He admits that corn and hogs were in short production in 1947; 
that an unusual price rise in the price of corn occurred in 
November—December, 1947, and that the demand for pork was 
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(p. high. The average price of corn in December 1947 was approxi- 
sub- | mately twice as high as the average price in any other year. The 
Lan fact that there were low egg-corn, egg-hog and egg-cheese ratios 






in December 1947 relative to other years proves little or nothing 
insofar as justifying December 1947 futures prices is concerned. 
Moreover, the price ratios for other years vary radically and no 
sound or reliable deduction as to the appropriate level for Decem- 
ber futures prices can be drawn from this type of evidence. 

An additional defense invoked by Levin is changes in the egg 
industry during recent years, including a change in the seasonality 
of egg production. He emphasized that January production of 
eggs has risen to 8 percent of the year’s output whereas in the 
twenties and thirties January production was only 5 or 6 percent 
of annual production. On the other hand, he stated that the whole 
period of December 1947—January 1948 was highly inflationary, 
that the index of prices paid farmers for January 1948 was at 
its all time high. He concludes somewhat illogically it would 
appear that the December futures prices in December were eco- 
nomically justified and a fair market value. If Levin intended to 
imply that the spread between December 1947 futures prices and 
January 1948 futures prices should be greater than the historical 
spread because of increased production of eggs in January in 
recent years, the implication is not warranted because part of the 
change in the pattern of the egg industry is that production in 
December has also increased and at an even greater rate than the 
rate of increased production in January (pp. 1765-1777; Govern- 
ment Exhibits 50, 51). And what bearing his reference to the high 
index of prices paid farmers in January 1948 has on December 
1947 futures prices is difficult to see when on other points the 
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respondents cite lower egg prices to producers in January than 
in December to justify the width of the spread in December be. 
tween December and January futures prices. He quotes also from 
a publication of the United States Department of Agriculture, the 
September 1946 issue of the “Poultry and Egg Situation,” for 
which the witness had some responsibility when he was an en- 
ployee of the Department. This publication points out changes in 
the seasonality of production of eggs and concludes that there has 
resulted a “leveling out of egg consumption and prices.’”’ How this 
change and this publication support a wider than normal spread 
between December and January futures prices is not only elusive 
but seems the converse of what should be deduced from the pub- 
lication. 

In the posthearing procedures, the respondents insist that 
December futures prices in December represented free trading 
opinion as to the value of eggs in December and that January 
futures prices in December represented free trading opinion as 
to the value eggs would have in January. They seek to bolster this 
view by reference to the spread between average prices received 
by farmers for eggs in December and average prices received by 
farmers in January which was greater than the spread between 
December and January futures prices on December 23, 1947. The 
respondents’ comparison is between unlike objects. We are con- 
cerned with December and January futures prices for refrigerator 
eggs in December. The respondents would have us believe that free 
trading opinion was that eggs in general on December 23 were 
worth 8 cents a dozen more than eggs would be worth just a week 
later. The width of the spread was due to manipulation and the 
manipulative effect of the squeeze is seen in the fact that prices 
- for storage eggs in Chicago dropped immediately after the squeeze 
was over. According to the James E. Bennett & Co.’s market news 
letter of December 26, 1947 (contained in Government Exhibit 
21), the market was working on a 46-cent price for storage eggs 
compared with 53.50 on December 24. 

We cannot place as much faith in Olson’s testimony that there 
was a liquid market in December as the respondents do. Olson 
had found it necessary to warn Borden in early December that 
Great Western’s commitments in the market “were large enough, 
and that they should not make any further purchases” (pp. 1705- 
1706). He also suggested to Borden near the close of trading in 
December that Great Western’s transactions be closed out. More- 
over, Mr. Olson’s definition of “liquid market” leaves plenty of 
room for manipulation. He described a liquid market as one that 
enables “a seller to sell a fair quantity of the commodity without 
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too large a change in the market and enables a purchaser to buy 
a fairly large quantity of the commodity without changing the 
market materially—a market that has a fair quantity of bids and 
offers” (p. 94). [Emphasis supplied. ] 

On this entire part of the case, the respondents’ defense is so 
wholly unrealistic as to admit of no effect upon December futures 
prices by Great Western’s holdings, conceded to be large by Levin, 
even though no manipulative intent be considered present. The 
attempted justification of December prices, apart from Great 
Western’s activities, in terms of supply, demand and other free 
market factors, fails by a wide margin to meet or overcome the 
evidence that December futures prices were prices manipulated 
by the respondents. 














VI 


There is no definition of corner in the act. Numerous authorities 
on the subject are cited, principally text-writers, giving descrip- 
tions or definitions of corners. We have concluded that Great 







thi 7 
a Western had a large, dominant and controlling position during 
) by December 1947 in December futures by virtue of its concentrated 






long interest and its ownership of a substantial portion of the 
deliverable supplies of storage eggs in Chicago, that it intention- 
ally utilized its controlling and dominant position to “squeeze” up 










a December futures prices and that it succeeded. A number of shorts 
ree | Were placed in the position of having to come to Great Western 
we for covering purchases of futures at the “‘squeezed-up” prices or 
nak for cash storage eggs, the prices for which, of course, followed 
the futures prices. The only alternatives were the delivery of more 






expensive out-of-town eggs, which was not available after 9 a.m. 
on December 22, or the delivery of fresh eggs which was also 
more costly than delivery of Chicago storage eggs. By the end of 
December, Great Western owned practically all the deliverable 
storage eggs in Chicago—the typical aftermath of a cornering 
operation. 








The facts and circumstances come under the designation of 
“corner.” In United States v. Patten, 226 U.S. 525, 589-540 
(1913), a decision cited by both complainant and the respondents, 
the Court described a corner as follows: 

“Upon the second argument the defendants contended, and 

counsel for the Government expressly conceded, that ‘running 
a corner’ consists, broadly speaking, in acquiring control of all 
or the dominant portion of a commodity with the purpose of 
artificially enhancing the price, ‘one of the important features 
of which,’ to use the language of the Government’s brief, ‘is the 
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purchase for future delivery, coupled with a withholding from 
sale for a limited time;’ and as this definition is in substantial 
accord with that given by lexicographers and juridical writers, 
we accept it for present purposes although observing that not 
improbably in actual usage the expression includes modified 
modes of attaining substantially the same end. [Emphasis sup- 
plied. ] 


The complainant and the respondents also cite S. S. Huebner’s 
article on “Corners” in the Encyclopaedia of Social Sciences (1937 
ed.). Levin, respondents’ expert witness, quoted a part of the first 
paragraph of the article as follows: 
“A corner may be defined as a plan of manipulation whereby 
one operator or more secures possession of all or substantially 
all of a given commodity or of the shares of a given issue of 
stock available for delivery upon the outstanding contracts of 
short sellers, in order to compel such sellers to settle at an 
arbitrary and abnormal settlement price imposed by the oper- 
ator of the scheme.” 


The complainant adds the following material from another para- 

graph: 
“With respect to produce markets it is important to note an- 
other twofold classification of corners: those which involve the 
actual cornering of the nation’s supply of the commodity and 
those which are operated in some one exchange center only 
with a view to ‘squeezing the shorts’ by making it impossible 
for them to deliver on contracts for a particular month. The 
latter type of corner occurs frequently and as a rule does not 
affect consumers seriously. The manipulator merely acquires 
control of the deliverable supply of the commodity in the par- 
ticular city where the produce exchange is located. He keeps 
his program secret until near the end of the month. Short 
sellers for the option for that particular month are obliged to 
make delivery by the last business day of the month. If they 
are unable because of lack of time to bring adequate shipments 
into the city the short sellers are not in position to meet their 
commitments and are therefore required to settle their con- 
tracts with the manipulator on his own terms.” [Emphasis 
supplied. } 


Levin admitted the applicability of this material to the subject- 
matter of the proceeding but preferred the more general state- 
ment he used as the one “more commonly accepted . . . than the 
specific one” (p. 1235). Under these and practically all the defini- 
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tions and descriptions referred to by the parties, Great Western 
ran a corner on the December 1947 storage egg futures market 
unless it should be regarded as necessary to a corner that Great 
Western own all the cash storage eggs in Chicago and prevent 
all the shorts from making delivery. Such a corner would be a per- 
fectly tight corner but the term corner applies alike to conditions 
less rigid in the way of control. Great Western had contracts call- 
ing for two or three times the cash storage egg supply in Chicago 
and it owned a substantial part of the cash supply, a dominant 
part of the supply in view of its large, dominant and controlling 
long position. This meets the definition used by the United States 
Supreme Court in United States v. Patten, supra. 


The respondents set up numerous reasons for the absence of a 
corner. Some of these have been decided against the respondents 
above, e.g., their arguments that Great Western did not have a 
controlling and dominant position and that there was no artificial 
or manipulated price. In addition, there is the contention that 
there can be no corner because there were available deliverable 
supplies of out-of-town storage eggs and fresh eggs. This view 
is based upon the theory that as long as there are deliverable sup- 
plies anywhere, at least in the United States, there can be no 
corner because it is the responsibility of the shorts at whatever 
the cost to obtain and deliver such supplies. It is true that some 
of the spectacular corners in grain of years ago involved control 
of the commercial visible supply of the grain in the United States. 
Some of the descriptions of corners by the text-writers are based 
upon these widely publicized corners. That is not to say, however, 
that a manipulative operation of lesser size which does not need 
such scope for the manipulator’s objectives is not a corner in 
violation of the act. There may be a corner in one market. In 
United States v. Patten, 187 Fed. 664, 668 (1911), the court 
adopted as the definition of “corner” the definition in Eddy on 
Combinations (§§ 72, 73) as follows: 


“Broadly speaking, a ‘corner’ is the securing of such control of 
the immediate supply of any product as to enable those oper- 
ating the ‘corner’ to arbitrarily advance the price of the 
product. ... Ordinarily a ‘corner’ is created by operations upon 
boards of trade or stock exchanges and by dealings in options 
and futures.” [Emphasis supplied. ] 


Dr. Beach testified that in his opinion a corner consisted of “the 
purchase and holding of a large and controlling long position in 
a future, usually coupled with the acquisition and withholding 
from sale for a limited time of such a substantial part of the cash 
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supply readily available for delivery that holders of short futures 
contracts are squeezed and must come to the cornerer to settle 
or cover their contracts upon terms determined by the cornerer. 
In effect the short sellers must buy from the long interest what 
they have sold to him” (pp. 437-438). [Emphasis supplied.] 
Lawson et al. v. Boyden et al., 160 Ill. 618, 43 N.E. 781 (1896), 
dealt with a corner where the No. 2 corn in Chicago was con- 
trolled and in Samuels v. Oliver, 130 Ill. 84, 22 N.E. 499 (1889), 
the court described as a corner the control of the cash wheat 
in St. Louis by long interests. See also Huebner’s article on 
“Corners” in the Encyclopaedia of Social Sciences, supra. In 
addition, in this case, out-of-town storage eggs could not be 
tendered for delivery after 9 a.m. on December 22, 1947. There- 
fore, such supplies did not exist for delivery purposes after that 
time. Fresh eggs, while deliverable, cost more than storage eggs 
and their availability does not mean that there was not a corner 
in Chicago storage eggs, the subject of the contract. 

Another point raised by the respondents is that there was no 
corner because Great Western liquidated heavily on the last day 
or two of trading so that when trading closed on December 23 
the small stocks of Chicago storage eggs were sufficient for de- 
liveries for the few short contracts outstanding. In other words, 
the respondents suggest that because Great Western did not carry 
a large long line beyond the close of trading with widespread 
defaults by the shorts or large scale deliveries of fresh eggs, there 
was no corner. Here again, the respondents are setting up as 
indispensable elements of a corner characteristics of some notori- 
ous corners of the past. The exchange rules® provided for a price 
settlement on defaults at a fair market price plus a penalty 
' which amounted only to a minimum of 1/8 of a cent and a maxi- 
mum of 3 cents a dozen. Any operation of the all-out type hailed 
by the respondents as the only true corner would have been 
glaringly visible, would have been more likely to cause institution 
of disciplinary proceedings by the Exchange, might not have 
been as profitable as what was done, and was not necessary from 
the respondents’ standpoint who were interested in widening the 
spread between December and January rather than a corner in 
December solely for the sake of cornering December. The opera- 
tion involved here, the “squeeze”, is a variety of corner and the 
terms are generally used synonymously.*® 
~ 6 Government Exhibit 1, p. 51. 

¢“A ‘squeeze’ is a little corner occurring in futures for one month.” Baer and Woodruff, 
supra, at p. 146. “It is not in the big movements, but in the half corners or ‘squeezes’ that 


manipulation is most effective ... .’’ Emery, supra, at p. 175. ‘“‘While we have never had 
a@ corner since 1910, we have had in recent years a succession of annoying premiums on the 
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Vil 


The respondents attack the statute as unconstitutional for 
vagueness of the words “manipulate” and ‘‘corner.” It may not 
be appropriate for us to adjudicate the constitutionality of an 
act committed to us for administration (Panitz et al. v. District 
of Columbia, 112 F (2d) 139 (App. D.C. 1940) ), but we may refer 
to Bartlett Frazier Co. v. Hyde, 65 F.(2d) 350 (C.C.A. 7th, 1933), 
cert. denied, 290 U.S. 654, in which the court said of a similar 
attack : 


“If there were merit in this suggestion it would seem that in 
the Olsen case the court would not have failed to discover it. 
In several instances the opinion employs the word ‘manipula- 
tion’ . . . [The court then quoted passages from the opinion 
in the Olsen case in which the term “manipulation” was used. | 
Even if we were disposed to attribute to the term undue uncer- 
tainty or indefiniteness, Chicago Board of Trade v. Olsen would 
forbid.” 


Another objection raised is failure to comply with Section 9(b) 
of the Administrative Procedure Act (5 U.S.C. 1008)? in the 


®[Continued.] near deliveries. The trade calls these minor corners a ‘squeeze.’ Such an 
operation differs from a corner in that the managers will always supply whatever contracts 
are wanted, but at a price. They select a certain difference, say 200 points premium, and 
at that figure they will supply all the near month contracts desired.’”” Hubbard, W. Hustace, 
Cotton and the Cotton Market (D. Appleton & Co. 1927) 396. 

“The term ‘squeeze’, however, is used to indicate something like an intentional corner 
that falls short of it in completeness and in price enhancement. From the point of view 
of profits obtained the squeeze is likely to be more successful than the corner, because the 
cornerer suffers from inability to ‘bury the corpse’; i.e., to dispose of the grain taken on 
futures without greatly depressing prices. The great accumulation of cash grain generally 
found in the hands of the cornering interest must often be disposed of at a sacrifice, in- 
volving a loss almost, if not quite, equal to the gain on the futures sold to the shorts who 
cover in the pit.”” VII Report of the Federal Trade* Commission, supra, at p. 244. 

In the Senate Committee Hearings, particularly pp. 124-125, on H.R. 6772, 74th Cong., 
2nd Sess., “‘corner’’ and “‘squeeze’’ are used interchangeably in connection with the proposed 
provision, now 7 U.S.C. § 7a(4), for a period after trading for delivery. In fact, this part 
of the act mentions only “squeeze” and “market congestion” and does not use the term 
“corner.” 

See Kent v. Miltenberger, 18 Mo. App. 503, 506 (1883), for the following description of 
“corner”: “It appears that delivery is always contemplated, not as a thing which will be 
necessarily insisted upon, but as a thing which the purchaser may insist upon. It sufficiently 
appears that this is the one thing which gives vitality to such contracts and which enables 
those who, during a particular month are on the successful side of them to get up what is 
known as a ‘corner’.” This happens when a much greater amount of any given commodity 
has been sold for future delivery within a given period than can be purchased in the market. 
The buyers, who are called in the slang of the exchanges the ‘longs’ then insist upon 
delivery, and by this means succeed in running up the prices to a fictitious point, at which 
the ‘deals’ are ‘rung out’ between the dealers by the payment of differences, or where the 
purchasers insist upon it, by actual delivery.” [Emphasis supplied.] 

7™“Except in cases of willfulness or those in which the public health, interest, or safety 
requires otherwise, no withdrawal, suspension, revocation, or annulment of any license shall 
be lawful unless, prior to the institution of agency proceedings therefor, facts or conditions 
which may warrant such action shall have been called to the attention of the licensee by 
the agency in writing and the licensee shall have been accorded opportunity to demonstrate 
or achieve compliance with all lawful requirements.” 
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issuance of the complaint. The complaint charges that the viola. 
tions alleged were intentional and the weight of the evidence 
supports the charges. Even in criminal prosecutions for violations 
of a statute, other than cases of moral turpitude, evil intent is not 
requisite, it being necessary only that actions be intentional as 
distinguished from accidental or inadvertent. See e.g., United 
States v. Perplies, 165 F.(2d) 874, 875 (C.C.A. 7th, 1948). There. 
fore, ‘‘willfulness” as used in Section 9(b) of the Administrative 
Procedure Act is present, and prior notice and opportunity to 
demonstrate or achieve compliance before the issuance of the 
complaint were not required. 


A further bar to this proceeding is urged on the ground that 
the complaint states no violation of section 6(b) of the act because 
this part of the act does not cover past attempts to manipulate 
and does not mention corner or attempt to corner which are con- 
tained only in section 9 dealing with violations punishable by 
criminal proceedings. The administrative remedies authorized by 
the act extend to past attempts to manipulate the market as well 
as to current attempts. Section 6(b) of the Grain Futures Act 
provided that the Secretary of Agriculture could suspend the 
trading privileges of a person if he “is violating’ any of the pro- 
visions of the act or if he “is attempting to manipulate the market 
price” of grain in violation of the act. Section 9 of the act con- 
tained no provisions with respect to manipulation. In Cutten v. 
Wallace, 80 F.(2d) 140 (C.C.A. 7th, 1935), the court held that 
the Secretary of Agriculture could not suspend the trading privi- 
leges of a person for a past attempt to manipulate the market 
since, under the Grain Futures Act, the Secretary’s jurisdiction 
only empowered him to prevent current attempts to manipulate 
the market. Although the court thought that it was “rather diff- 
cult to understand” why Congress only proscribed present at- 
tempts to manipulate the market, the court said that it was “for 
Congress to amend its legislation.” 


Pending the outcome of the review of the Cutten case by the 
Supreme Court, H. R. 6772 (which became the Commodity Ex- 


8 


change Act) was introduced to correct the “manifest mistake 
in the Grain Futures Act disclosed by the Cutten case. Before the 
Commodity Exchange Act was enacted into law, the Supreme 
Court on May 18, 1936, affirmed the decision of the circuit court 
in Wallace v. Cutten, 298 U.S. 229. On June 15, 1936, the Com- 
modity Exchange Act was enacted, and Section 6(b) of the Grain 
Futures Act was amended to authorize the Secretary to suspend 


880 CONG. REC, 1451 (1936). 
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the trading privileges of a person who “is violating or has violated 
any of the provisions of this Act, or any of the rules and regula- 
tions made pursuant to its requirements, or has manipulated or is 
attempting to manipulate the market price of any commodity, in 
interstate commerce, or for trade .. .” Also, provisions proscrib- 
ing manipulation were added to section 9 of the act. Viewed in the 
light of its legislative history, it is plain that Section 6(b) of the 
Commodity Exchange Act should be interpreted to permit the 
Secretary of Agriculture to suspend the trading privileges of one 
who has attempted to manipulate the market price of a com- 
modity. Several Senators, including Senator Pope, explained in 
detail the grave defect that the Cutten case revealed in the Grain 
Futures Act? and made plain the necessity for changing the 
statute in view of the Cutten decision. The House Committee on 
Agriculture also explained that the Grain Futures Act was 
amended “to clarify the language of section 6 of the act in its 
application to manipulations of and attempts to manipulate the 
market price of any commodity.” '® Unless the Congressional 
intent, as revealed in the act itself and in the legislative history, 
is to be completely disregarded, section 6(b) of the act should be 
regarded as vesting in the Secretary the authority to suspend the 
trading privileges of one who has attempted to manipulate the 
market price of a commodity in violation of the act. 

Furthermore, section 6(b) authorizes administrative proceed- 
ings against any person who “... is violating or has violated .. .” 
any of the provisions of the act and attempts to manipulate, 
attempts to corner and corners are violations of section 9. The 
legislative history shows that the criminal penalties were addi- 
tional to administrative sanctions." 


VIII 


The respondents further submit that they filed all reports re- 
quired by the Commodity Exchange Authority, that they violated 
no regulations and that Commodity Exchange Authority repre- 
sentatives in Chicago found nothing wrong with Great Western’s 


®80 CONG. REC. 1451, 6159, 6160, 7847, 7852, 7853, 7858 (1936). 

H.R. 421, 74th Cong., 1st Sess. (1936) 8. 

11 Senator Pope, a member of the Senate Committee on Agriculture and Forestry, explained 
on the floor the provisions of H.R. 6772 (which became the Commodity Exchange Act) and 
said (80 CONG. REC. 6160 (1936): 

“As the law now is, a speculator may go into the market, violate the rules of the 
exchange and of the Government commission, manipulate the trading, make false reports, 
corner the market on some commodity, and make millions of dollars in profits; and if he 
gets all that done before a complaint is filed against him he may escape without any penalty. 
***The present bill amends the law by making it applicable to past offenses, and enlarges 
the penalty to a maximum fine of $10,000 and 1 year’s imprisonment, besides losing trading 
privileges in the market.’”? [Emphasis supplied.] 
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activities. There is no need at this stage to point out that matters I 
such as those in issue are not simple. Full investigations are neces. | con 
sary and appraisal of all the pertinent facts, including some such | per 
as Great Western’s holdings of cash storage eggs which were | jts, 
not required to be reported. The investigation of Great Western’s } tor; 
transactions began shortly after January 1948 and continued | put 
until a month before the issuance of the complaint (pp. 80-81). J We; 
The fact that the Commodity Exchange Authority representatives | nan 
in Chicago did not charge the respondents during December 1947 § trib 
with violations of the act is certainly no proof of the absence of | for 
violations. Concerning the protestations that all required reports } 195: 
were filed, etc., the violations charged and found did not include } Gre. 
failure to file reports. Violations of regulations or provisions of § Dist 
the act other than those charged are not essentials of the viola- 
tions charged and found. E 
i = 
At the expense of having a long decision, we have sought to set Chai 
out and discuss all the important considerations in the case. J gin 
Naturally any arguments, objections, suggestions, exceptions, etc., 
of the respondents that are inconsistent with this decision and Ce 
order are overruled whether or not specifically mentioned. mail 
As shown by Findings of Fact 5 and 6, respondents Haynes unde 
and Harris were not connected with the matters in issue and 
should be dismissed as respondents. Hess, however, was the direct- 
ing and supervising officer for Great Western. Borden disclaims 
individual responsibility but he was manager of Great Western’s J In r 
Chicago office, he communicated with Hess daily, he maintained Pé 
- complete records in the Chicago office of Great Western’s cash and 
futures transactions, he acted as floor broker in the futures 
transactions involved and bought and sold cash eggs for Great | since 
Western, he was warned by Olson as to futures purchases by g 
Great Western, and he was clearly aware of the plan being carried al 
out and he participated therein. He is equally chargeable with - 
the corporation and Hess for the violations found. Mr. J 
The violations found are serious and of wide-spread effect. They A 
were accomplished deliberately by professionals who knew what } Decis 
they were doing. Indeed, Great Western, Hess and Borden were 
found to have manipulated butter prices on the Chicago Mercan- 
tile Exchange in a decision and order of the Assistant Secretary Thi 
of Agriculture on March 10, 1941, C.E.A. Docket No. 21. Act, 1 
After careful consideration, it is concluded that all trading Res 
privileges of Great Western, Hess and Borden should be sus- Ogde1 






pended for a period of one year. 
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It appears from a document filed on April 11, 1951, by the 
complainant (1) that Great Western filed a statement on Septem- 
ber 21, 1950, notifying the Commodity Exchange Authority that 
its corporate name was changed to Great Western Food Distribu- 
tors, Inc., (2) that the Great Western Food Distributors, Inc., is 
but a continuation of the corporation organized in 1933 as Great 
Western Distributors, Inc., without any change but that of the 
name of the corporation, and (3) that Great Western Food Dis- 
tributors, Inc., was registered as a futures commission merchant 
for the balance of the year 1950 and is so registered for the year 
1951. Accordingly, any order in this proceeding should run against 
Great Western Food Distributors, Inc., instead of Great Western 
Distributors, Inc. 

ORDER 

Effective on the 30th day after the date of this order, all con- 
tract markets shall deny all trading privileges to the respondents 
Great Western Food Distributors, Inc., Nathaniel E. Hess, and 
Charles S. Borden, for a period of one year. The proceeding is 
dismissed as against Thomas F. Haynes and Hartley L. Harris. 


Copies of this decision and order shall be served by registered 
mail or in person upon the parties and each contract market 
under the act. 


(No. 2818) 


In re MARKET AGENCIES at Union Stock Yards, Ogden, Utah. 
P&S Doc. No. 456. Decided June 1, 1951. 


Extension of Rates and Charges 


Since the parties are agreed and no objection has been filed, the petitions are 
granted and respondents are authorized to assess the rates for sales by 
auction authorized by the order of July 13, 1949, as modified by the 
order of February 15, 1951. 

Mr. John J. Murray for Production and Marketing Administration. Market 
Agencies at Union Stock Yards, Ogden, Utah, respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended, (7 U.S.C. 181 et seq.). 

Respondents, except respondent J. E. Manning, owner of the 
Ogden Livestock Auction Company, are presently operating under 
the authority of a temporary order dated June 13, 1949 (8 A.D. 
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677), which further modified the provisions of the order of 
August 21, 1946 (5 A.D. 605) and further extended that order, 
as modified, for a period of two years after June 19, 1949. Re- 
spondent J. E. Manning is operating under an order issued on 
July 13, 1949 (8 A.D. 788), as modified by an order issued on 
February 15, 1951 (10 A.D. 148), authorizing rates for sales of 
livestock by auction. 

By petition filed with the Hearing Clerk on April 20, 1951, 

respondents, except J. E. Manning, requested an authorization to 
- put into effect certain rates set out in a proposed Tariff No. 8 
attached to the petition. Notice of the filing of the petition and 
its contents was published in the Federal Register on May 10, 1951 
(16 F. R. 4342). This notice, which set out the present rates and 
the rates sought by petitioners in detail, provided an opportunity 
for interested persons to indicate a desire to be heard on the 
matter. To date no communication to this effect has been received 
by the Hearing Clerk. 

On May 3, 1951, by petition in the form of a telegram filed with 
the Hearing Clerk, J. E. Manning requested that an order be 
issued continuing in effect the rates for sales of livestock by 
auction, which are currently in effect, during the period beginning 
with the effective date of this order and ending June 19, 1953. 

The orders authorizing the current rates for sales of livestock 
by auction were preceded by the petitions of J. E. Manning, 
notices to the public of the petitions and their contents, and op- 
portunity for interested parties to be heard in the matters. No 
interested party indicated a desire to be heard in either of the 
matters. This order merely continues the current rates in effect 
‘on a temporary basis. In view of these circumstances it is found 
that notice and public procedure on the petition filed by J. E. Man- 
ning on May 3, 1951, are unnecessary. 

On May 25, 1951, the attorney for the Livestock Branch filed 
an answer recommending that the petitions filed on April 20, 1951 
and May 3, 1951, be granted. 

Inasmuch as the parties are agreed and no objection has been 
received in response to the notice published in the Federal Regis- 
ter on May 10, 1951, the petitions are granted and the market 
agencies at Union Stock Yards, Ogden, Utah, are authorized to 
assess the rates published in the Federal Register on May 10, 1951 
under the heading “Proposed Rates” or when they are appropri- 
ate, the rates for sales by auction presently authorized and which 
are found in the order dated July 13, 1949, as modified by the 
order dated February 15, 1951. 

The respondents, who must be ready to comply with the pro- 
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visions of this order on its effective date, wish to have it become 






















= effective as soon as possible. All interested persons have been 
Ral afforded a period of 15 days within which to be heard on the 
“ petition requesting increased rates. The Packers and Stockyards 
e Act provides that no order of this nature shall become effective 
of in less than 5 days after the date thereof. Undue delay in making 

this order effective may adversely affect marketing facilities. 
51 Accordingly, good cause is found for making this order effective 
Ps in less than 30 days. 
8 This order is issued subject to all of the applicable terms and 
nd conditions of the stipulation filed on August 22, 1946, except that 
51 the reports covered in the paragraph numbered (1) may be sub- 
nd mitted on a semi-annual basis. 
ity This order shall become effective on the 6th day following its 
he date of signature and remain in effect to and including June 19, 
ed 1953 unless changed by further order before that date. 
th Copies of this order shall be served upon each of the parties by 
“we registered mail or in person. 
by Slag 
ng 

(No. 2819) 

ck 


In re MARKET AGENCIES at Mississippi Valley Stock Yards. P&S 
Doc. No. 1532. Decided June 12, 1951. 








Increase in Rates and Charges 






Upon petition, notice to the public, and answer recommending that the 
petition be granted, respondent is authorized to file a new tariff and 
assess increased charges. 






Mr. John Murray for Production and Marketing Administration. Market 
Agencies at Mississippi Valley Stock Yards, St. Louis, Missouri, re- 
spondents pro se. 







Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended, (7 U.S.C. 181 et seq.). 

Respondents are presently operating under an order dated 
May 15, 1950 (9 A.D. 582), which continued in effect certain 
prior orders in the proceeding. 

On May 8, 1951, respondents filed a petition requesting that 
their current authorization be modified so as to authorize the filing 











832 PACKERS & STOCKYARDS ACT, 1921 No. 2819 
Cite as 10 A.D. 831 


of a new Tariff No. 7 attached to and made a part of the petition. 
Notice of the filing of the petition and its contents was published 
in the Federal Register on May 18, 1951 (16 F.R. 4659). This 
notice, which set out all of the charges requested in detail, pro- 
vided an opportunity for interested persons to indicate a desire 
to be heard in the matter. To date no communication to this effect 
has been received by the Hearing Clerk. 


On June 4, 1951, the attorney for the Livestock Branch, Produc. 
tion and Marketing Administration, filed an answer recommend- 
ing that an order be issued granting the petition and authorizing 
the respondents to assess the charges petitioned for, during the 
2 year period following the effective date of the order. 


Inasmuch as the parties are agreed and no objection has been 
received in response to the notice published in the Federal Regis- 
ter on May 18, 1951, the petition is granted and the respondents 
are authorized to file the new Tariff No. 7 attached to and made 
a part of the petition and, beginning with the effective date of 
this order, assess the charges published in the Federal Register 
on May 18, 1951. Respondents shall continue to file the reports 
with respect to volume and statistics which are presently required. 


The respondents, who must be ready to comply with the pro- 
visions of this order on its effective date, wish to have it become 
effective as soon as possible. All interested persons have been 
afforded a period of 15 days within which to be heard on the 
petition requesting increased rates. The Packers and Stockyards 
Act provides that no order of this nature shall become effective 
in less than 5 days after the date thereof. Undue delay in making 
this order effective may adversely affect marketing facilities. 
' Accordingly, good cause is found for making it effective in less 
than 30 days. 


This order shall become effective on the 6th day after its date 
of signature and remain in effect to and including June 18, 1953, 
unless changed by further order before that date. 


A copy of this order shall be served upon each of the parties 
by registered mail or in person. 
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(No. 2820) 






In re ARKANSAS VALLEY SALES COMPANY. P&S Doc. No. 1858. 
Decided June 13, 1951. 






Cease and Desist—Violation of Act—Unfair, Unjustly Discriminatory 
and Deceptive Practices 






Where the order of inquiry charged the respondent with violating certain 
provisions of the act and the regulations issued thereunder by endanger- 
ing the faithful and prompt accounting for the proceeds from the sale 
of livestock consigned to it for sale on a commission basis and the 
payment of the portion thereof due to owners and consignors of live- 
stock, and by selling livestock consigned to it for sale on a commission 
basis to its employees, and the respondent in a stipulation admitted 
the allegations of fact in the order of inquiry and consented to the 














18- issuance of the order herein, and the complainant recommended that the 
ents order consented to be issued, the respondent is ordered to cease and 
lade desist from engaging in the unfair, unjustly discriminatory and decep- 
e of tive practices set out in the findings of fact.* 






Mr. Jerome S. Ducrest for Production and Marketing Administration. 
Arkansas Valley Sales Company, of Lamar, Colorado, respondent pro se. 





Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), initiated by an Order of 
Inquiry and Notice of Hearing filed by the Director of the Live- 
stock Branch, Production and Marketing Administration. The 
respondent is charged with violating certain provisions of the 
act and the regulations issued thereunder (9 CFR 201.1 et seq.). 
The respondent filed an answer on November 6, 1950, in which 
it admitted most of the facts alleged in the Order of Inquiry and 
Notice of Hearing. On May 28, 1951, the respondent filed a sup- 
plemental answer admitting all of the facts alleged in the Order 
of Inquiry and Notice of Hearing, and consenting to the issuance, 
without a hearing, of an order requiring the respondent to cease 
and desist from continuing the practices complained of in the 
said Order of Inquiry and Notice of Hearing. The Livestock 
Branch, by its attorney, recommended that such an order be 
issued. 


















FINDINGS OF FACT 


1. The Arkansas Valley Sales Company, Lamar, Colorado, 
hereinafter referred to as the stockyard, at all times mentioned 






* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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herein was a posted stockyard subject to the provisions of the 
act. 

2. The respondent is registered with the Secretary of Agricul- 
ture as a market agency to buy and sell livestock on a commission 
basis at the stockyard and at the times mentioned herein was so 
registered. 

3. The respondent, at the stockyard, during the month of 
December 1949, used funds received as proceeds from the sale of 
livestock consigned to it for sale on a commission basis for pur- 
- poses other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers, in that the respondent 
on December 31, 1949, had current liabilities amounting to 
$76,404.54 and current assets amounting to only $31,399.43. 

4. On twenty-one occasions during the period from August 4, 
1949, to January 7, 1950, the respondent, at the stockyard, used 
funds received as proceeds from the sale of livestock consigned 
to it for sale on a commission basis for purposes of its own by 
depositing collections from the purchasers of livestock in its 
General Account and delaying the deposit of checks on its General 
Account to reimburse its Custodial Account. 

5. On fifty-two occasions during the period from August 25, 
1949, to November 17, 1949, the respondent, at the stockyard, 
sold livestock consigned to it for sale on a commission basis to 
H. Ring, an employee of the respondent. 


6. On thirty-eight occasions during the period from August 25, 
1949, to December 22, 1949, the respondent, at the stockyard, sold 
livestock consigned to it for sale on a commission basis to A. 
Raney, an employee of the respondent. 


CONCLUSIONS 
By reason of the facts found in Findings of Fact 3 and 4, it is 
concluded that the respondent has violated sections 307 and 312 
(a) of the act and sections 201.40 and 201.41 of the regulations. 


By reason of the facts found in Findings of Fact 5 and 6, it 
is concluded that the respondent has violated sections 304, 307 
and 312(a) of the act and section 201.60 of the regulations. 

Inasmuch as the complainant has joined with the respondent 
in recommending that an order be issued requiring the respondent 
to cease and desist from the practices complained of, the recom- 
mended order will be issued, 
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ORDER 
The respondent shall cease and desist from engaging in the 
unfair, unjustly discriminatory and deceptive practices described 
in the Findings of Fact. 
This order shall become effective immediately and copies hereof 
shall be served upon the parties by registered mail or in person. 
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i In re ANGELO FURFARI. P&S Doc. No. 1913. Decided June 13, 

1951. 

s : Extension of Effective Date of Order 
* Effective date of order issued on May 14, 1951, is extended to June 22, 1951. 
1ed Messrs. Dennis, Rotman, Gorson & Cohen, of Philadelphia, Pennsylvania, for 
by respondent. 

its me ; si ; 
vail Decision by Thomas J. Flavin, Judicial Officer 

ORDER EXTENDING EFFECTIVE DATE 

25, Pursuant to a request from counsel for the respondent, the 
rd, effective date for the order entered in this proceeding on May 14, 
to | 1951, is extended to June 22, 1951. 

25, 

id 

A. (No. 2822) 

In re ANGELO FURFARI. P&S Doc. No. 1913. Decided June 22, 
1951. 

ra Extension of Effective Date of Order 

1 

12 Effective date of the order entered on May 14, 1951 is further extended to 
7 July 22, 1951. 

Ss. 

it Messrs, Dennis, Rotman, Gorson & Cohen, of Philadelphia, Pennsylvania, 
7 for respondent. 

Decision by Thomas J. Flavin, Judicial Officer 
it 
it ORDER EXTENDING EFFECTIVE DATE 





The effective date of the order entered in this proceeding on 
May 14, 1951, is further extended to July 22, 1951. 
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(No. 2823) 


In re FRED LEINER, d.b.a. LEINER LIVESTOCK COMMISSION Com- 
PANY. P&S Doc. No. 1962. Decided June 22, 1951. 


Cease and Desist—Violation of Act—Misuse of Shippers’ Proceeds— 
Books and Records—Consent Order 


Where the order of inquiry charged respondent with violations of various 
provisions of the act and the regulations thereunder and respondent, 
in a statement styled “stipulation,” admitted the facts alleged in the 
order of inquiry and consented to the issuance of the order herein, 
which was recommended by the Livestock Branch, respondent is ordered 
to cease and desist from misusing shippers’ proceeds funds, and is 
directed to maintain a shippers’ proceeds account in conformity with 
their regulations, and to keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions in his business, 
including a ledger draft account and a ledger bank account.* 


Mr. Harold M. Carter for Production and Marketing Administration. Mr. 
Fred Leiner, of National Stock Yards, Illinois, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by an Order of Inquiry and 
Notice of Hearing filed March 13, 1951, by the Director, Livestock 
Branch, Production and Marketing Administration. After the 
Order of Inquiry and Notice of Hearing had been served upon 
him, and after he had filed an answer on April 9, 1951, the re- 
spondent, prior to a hearing, filed a statement styled “stipulation” 
on April 25, 1951, admitting the facts alleged in the Order of 
Inquiry and consenting to the issuance, without a hearing, of an 
order requiring him to cease and desist from violating the act and 
the regulations as set out in the Order of Inquiry, to maintain a 
shippers’ proceeds account in conformity with the provisions of 
Section 201.42 of the regulations issued under the act, and to 
maintain full, complete, and accurate records covering all trans- 
actions involved in his business, including a ledger draft account 
and a ledger bank account. The Livestock Branch, through its 
attorney, filed on May 14, 1951, a recommendation that an order 
be issued in accordance with the order consented to by the re- 
spondent. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 
I 


The St. Louis National Stockyards, National Stock Yards, 
Illinois, hereinafter referred to as the stockyard, at all times 
mentioned herein was a posted stockyard subject to the provisions 
of the act. 

II 


Respondent is registered with the Secretary of Agriculture as 
a market agency to buy and sell livestock on a commission basis 
at the stockyard and at the times of the transactions of the re- 
spondent hereinafter referred to was so registered. 


III 


Respondent on the dates referred to below and at divers other 
times during the period from April 28 to October 27, 1950, used 
funds received as proceeds from the sale, at the stockyard, of 
livestock consigned to him for sale on a commission basis for 
purposes of his own and other than the payment of lawful market- 
ing charges and the remittance of net proceeds to shippers, there- 
by endangering or impairing the faithful and prompt accounting 
therefor and payment of the portion thereof due owners or con- 
signors of livestock or other persons having an interest therein, 
in that: 


(a) Respondent on April 28, 1950, had a shortage of $4,018.63 
in his Custodial Account for Shippers’ Proceeds. As of that date, 
respondent had outstanding checks drawn on such account 
amounting to $51,898.84, and had to offset such outstanding 
checks a bank balance of $45,748.58 and proceeds receivable of 
$2,131.63. 


(b) Respondent on October 13, 1950, had a shortage of 
$2,801.03 in his Custodial Account for Shippers’ Proceeds. As of 
that date, respondent had outstanding checks drawn on such 
account amounting to $69,752.85, and had to offset such outstand- 
ing checks a bank balance of $63,825.82 and proceeds receivable 
of $3,126.00. 


(c) Respondent on October 27, 1950, had a shortage of 
$10,356.98 in his Custodial Account for Shippers’ Proceeds. As 
of that date, respondent had outstanding checks drawn on such 
account amounting to $64,622.36, and had to offset such outstand- 
ings checks a bank balance of $52,822.99 and proceeds receivable 
of $1,442.39. 
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IV 


Respondent, in connection with his operations as a market 
agency subject to the act, during the period from April 28 to 
October 27, 1950, failed to maintain full, complete, and accurate 
records covering all transactions involved in his business, in that 
respondent did not maintain a ledger draft account or a ledger 
bank account which would reflect the amount of outstanding 
drafts or the bank balance. 


V 


Respondent on August 16, 1946, pursuant to Section 202.5 of 
the Rules of Practice governing proceedings under the act (9 CFR 
202.5) entered into a stipulation with the Secretary of Agriculture 
in which he admitted violating the act and the regulations issued 
pursuant thereto during the year 1945 by, among other things, 
intermingling funds received from sales of shippers’ livestock 
with funds of his own to such an extent as to endanger prompt 
accountings to consignors covering sales of their livestock, and 
failing to maintain full, complete and accurate records covering 
all his transactions. The respondent further stipulated that he 
would cease and desist from continuing such violations and that 


he would maintain a shippers’ proceeds account in accordance 
with Section 201.42 of the regulations issued under the act. The 
respondent further stipulated and agreed that if in the future he 
engaged in any practice prohibited by the act the said stipulation 
would be admissible as evidence of the acts, facts, and practices 
set forth therein in any subsequent proceeding against him under 
the act before the Secretary of Agriculture. 


CONCLUSIONS 


By reason of the facts found herein, the respondent has violated 
Sections 307, 312(a), and 401 of the act, and Sections 201.40 and 
201.41 of the regulations issued pursuant to the act. Such viola- 
tions are serious and in the absence of mitigating circumstances 
would warrant suspension of respondent’s registration. However, 
the respondent has stated that he had no personal knowledge of 
the violations; that when he was informed of the violations he 
took action to insure against future over-drafts in his Custodial 
Account for Shippers’ Proceeds; and that he has set up a ledger 
draft account and a ledger bank account. In addition, the Live- 
stock Branch, the administrative agency responsible for the ad- 
ministration of the act, has indicated that a cease and desist order 
will be adequate in this case to accomplish the purposes of the 
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act. The recommendation of the Livestock Branch will be followed 
with respect to this Order. 


ORDER 


The respondent shall cease and desist from making such use 
or disposition of funds received as proceeds from the sale of 
livestock handled on a commission basis as would in any manner 
endanger or impair the prompt and faithful accounting therefor 
and payment of the portion thereof due owners or consignors of 
livestock or other persons having an interest therein. 


The respondent shall deposit gross proceeds received from the 
sale of livestock handled on a commission basis, and any other 
funds that shall come into his possession as an agent, in a sep- 
arate bank account designated “Shippers’ Proceeds Account,” or 
by a similar identifying designation. Such account shall be drawn 
on only for payment of the net proceeds to the person or persons 
entitled thereto, for the payment of sums due the respondent as 
compensation for his services, and for such sums as may be re- 
quired to pay all legal charges against the consignments of live- 
stock as the respondent may, in his capacity as agent, be required 
to pay for and on behalf of the owner or consignor. 


The respondent shall keep such accounts, records, and mem- 
oranda as will fully and correctly disclose all transactions involved 
in his business, including a ledger draft account and a ledger bank 
account. 


A copy hereof shall be served upon the respondent by registered 
mail or in person, and this order shall become effective on the 
sixth day after service. 


(No. 2824) 


GEORGE CALL (BENKELMAN SALES COMPANY, ASSIGNEE) Vv. 
WINTER LIVESTOCK COMMISSION COMPANY. P&S Doc. No. 1911. 
Decided June 26, 1951. 


Reparation—Failure to Pay Balance of Net Proceeds from Sale of 
Cattle—Lack of Right to Set-Off—Claim Arising from Unconnected 
Transactions—Attorney Fees—Damages 


Where the amount claimed as reparation was for the balance of the net 
proceeds from the sale of a large number of head of cattle at re- 
spondent’s auction sale, plus items from interest, attorney fees and 
expenses, and respondent stated that the amount withheld by it was 
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to satisfy a debt owing to respondent by complainant’s assignor of the 
claim, the Judicial Officer held, that: (1) respondent is not entitled to 
set off any part of such money against a claim arising from another 
and unconnected transaction with complainant’s assignor, since re- 
spondent as a factor received the sum in a fiduciary capacity for the 
complainant’s assignor and, therefore, held it in trust for him; (2) 
retention by respondent of part of the net proceeds constitutes an 
unjust and unreasonable practice; (3) since the attorney fees claimed 
by complainant are not consequential upon respondent’s violation of 
the act, such fees should not be a part of the award of damage; and 
(4) complainant is entitled to an award of reparation in the amount 
of the unpaid balance of the net proceeds of the sale of cattle.* 


. Leon L. Hines of Hines & Hines, of Benkelman, Nebraska, for com- 
plainants. Mr. Lawrence Thulemeyer, of La Junta, Colorado, for re- 
spondent. Mr. Rogers N. Robinson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended, 7 U.S.C. 181 et seq. 
By complaint filed on October 31, 1949, George Call and Miles 
Jones, as representatives of Benkelman Sales Company, assignee 
of George Call, sought reparations in the amount of $14,200.14 


from Winter Livestock Commission Company. The amount claimed 
as reparations is for the balance of the net proceeds from the 
sale of 165 head of cattle at respondent’s auction sale in La Junta, 
Colorado, for the account of George Call plus items for interest 
and attorney’s fees and expenses. The complaint states that the 
net proceeds from the cattle sold amounted to $15,885.37; that 
$12,647.45 of this amount was withheld by respondent and con- 
verted to its own use. An assignment of his claim to Benkelman 
Sales Company, ‘Inc., by George Call is attached to the complaint. 


A copy of the complaint and a copy of the reports of investiga- 
tion made by the Packers and Stockyards Division, Livestock 
Branch, Production and Marketing Administration, were served 
upon respondent. 

Respondent’s answer to the complaint admitted the sale of the 
livestock and the receipt of net proceeds in the amount of 
$15,885.37, but stated that respondent withheld $12,647.45 of 
the proceeds to satisfy a debt owing to it by George Call. The 
answer denied that respondent is indebted to George Call in any 
amount and requested dismissal of the complaint or, if the com- 
plaint should not be dismissed, a formal hearing in the matter. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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A hearing was held in the matter on Thursday, August 17, 
1950, at La Junta, Colorado. Leo L. Hines of Hines & Hines, 
Benkelman, Nebraska, appeared for the complainant and Law- 
rence Thulemeyer, La Junta, Colorado, appeared for the re- 


spondent. 
Suggested Findings of Fact, Conclusions and Order have been 


filed by each party. 

The record demonstrates that there is no question as to the 
facts. Respondent withheld $12,647.45 from the proceeds of the 
sale of 165 head of cattle consigned for sale by George Call and 
set that sum off against a pre-existing debt of Call owed to re- 
spondent. While Call was armed with the indicia of ownership 
of the animals, Benkelman Sales Company had an equitable in- 
terest in the cattle arising out of the fact that George Call’s check, 
which he gave to Benkelman Sales Company in payment for the 
animals purchased by him from that company, was not honored 
by the bank on which he drew it. 

The record is replete with argument and authority as to the 
rights of Benkelman Sales Company in the circumstances. Ques- 
tions have been presented as to the propriety of a motion to 
intervene and amendment of the complaint. Evidence was received 
in support of the theory that Call was an agent of respondent and 
the theory that complainant holds an equitable lien on the funds 
derived from the sale of the cattle. These and other propositions 
advanced present difficult questions of law. In the light of our 
conclusions concerning the right of respondent to retain part of 
the net proceeds to satisfy Call’s debt, it is not necessary, however, 
to consider such matters in this proceeding. 

In this case the basic question for determination is whether on 
the basis of the record it appears that respondent engaged in an 
unjust or unreasonable practice in respect to furnishing stockyard 
services in connection with the sale of the 165 head of cattle. 
Failure to turn over the net proceeds of sale to the consignor of 
livestock is an unjust and unreasonable practice in the absence of 
some justifying circumstances. Here, respondent has retained the 
proceeds from the sale of the cattle consigned by George Call to 
satisfy a pre-existing debt owed to it by George Call. Respondent 
claims that it had a legal right to set off the amount of Call’s 
debt ($12,647.45) against the net proceeds from the sale of the 
livestock. Complainant, on the other hand, asserts that respondent 
is fiduciary of the net proceeds from the sale of the livestock and 
that these proceeds constitute a trust fund not available for set 
off purposes. 

The controversy therefore is with respect to a question of law 
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rather than fact, i.e., the question for determination is whether, 
as a matter of law, respondent had a right to retain part of the 
net proceeds to satisfy Call’s debt. This question is dealt with 
below under the heading “Conclusions”. 


FINDINGS OF FACT 


1. The complainant, Benkelman Sales Company, is a corpora- 
tion registered under the Packers and Stockyards Act to operate 
a livestock auction at Benkelman, Nebraska. 


_ 2. The complainant brings this claim for reparation as assignee 
of George Call, the nominal complainant. 
3. George Call, who is a resident of Milliken, Colorado, is a 
cattle trader. 


4, The respondent is Karl M. Winter, an individual, whose 
address is 1106 Avenue A, Dodge City, Kansas. He owns the 
Winter Livestock Commission Company, a livestock sales ring, 
located at La Junta, Colorado, which is a stockyard “posted” 
under the Act. 


5. On August 2, 1949, respondent sold 165 head of cattle con- 
signed by George Call for sale at auction on a commission basis, 
for $16,746.63 ; deducted lawful charges in the amount of $861.26; 
withheld $12,647.45 alleged to be owed to it by George Call; and 
to date has not paid George Call or his assignee the amount 
withheld. 


6. The alleged debt of George Call to respondent resulted from 
certain transactions unrelated to the transaction considered in 
this proceeding. 

7. The complaint was filed within 90 days after cause of action 
occurred. 

CONCLUSIONS 


As indicated above under the heading “Preliminary State- 
ment”, the question for determination is whether, as a matter of 
law, respondent had a right to retain part of the net proceeds to 
satisfy Call’s debt. Respondent was a factor and as such had a 
factor’s lien for the lawful charges incident to the sale of the 
animals. This lien was discharged by deduction of the $861.26 
about which there is no controversy. As to the balance of the net 
proceeds above the lawful charges, i.e., $15,885.37, respondent as 
a factor received this sum in a fiduciary capacity for George Call 
and, therefore, held it in trust for Call. The respondent is not 
entitled to set off any part of such money against a claim arising 
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from another and unconnected transaction with George Call. 
Topaz v. John McGregor Grant, Inc., 18 F.(2d) 724 (C.C.A. 2d, 
1927), cert. denied, 274 U.S. 754. 

In view of the foregoing, retention by the respondent of the 
$12,647.45 alleged to be owed to it by George Call was an unjust 
and unreasonable practice in violation of Section 307 of the Pack- 
ers and Stockyards Act. Accordingly, George Call’s assignee, 
Benkelman Sales Company, is entitled to reparation. 

The attorney fees claimed by complainant are not consequential 
upon respondent’s violation and so may not be a part of the award 
of damage. In any event, no proof was offered in connection with 
this item of complainant’s claim. 

Complainant has claimed interest on the damages at the rate 
of 6 per cent from August 2, 1949. Interest on damages in cases 
of this nature are computed at the rate of 5 per cent per annum. 
Under the regulations (Sec. 201.43) respondent could have de- 
livered the net proceeds to George Call on the day following the 
sale of Call’s animals, i.e. August 3, 1949. In view of these cir- 
cumstances the order will provide for the payment of interest at 
the rate of 5 per cent per annum from August 3, 1949. 


ORDER 


Respondent shall pay to Benkelman Sales Company, as assignee 
of George Call, within 30 days from the date hereof, $12,647.45 
as reparation with interest thereon at the rate of five per cent 
per annum from August 3, 1949 until paid in full. 


A copy hereof shall be served upon each of the parties by regis- 
tered mail or in person. 


(No. 2825) 


HOBBS-GRAVES PRODUCE COMPANY, INC. v. GORDON MAYBERRY 
and/or MARLIN DAVIDSON. PACA Doc. No. 5291. Decided June 
4, 1951. 


Failure to Pay Purchase Price—Slander—Not a Defense in Action on 
Contract—Not within Jurisdictional Limitations of Act 


Where respondent, in a reparation proceeding brought to recover the pur- 
chase price of a truckload of mixed fruits and vegetables, defended on 
the ground that complainant-seller had made slanderous statements to 
another dealer to the effect that respondent had stolen the truckload 
involved, which slanderous statements resulted in a considerable loss 
to respondent, held, although, at best, respondent would have a counter- 
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complaint based upon the alleged slander, the latter constitutes no 
defense in this proceeding, and even if asserted as a countercomplaint, 
would not come within the jurisdictional limitations of the act.* 


Mr. Weldon B. White, of Nashville, Tennessee, for complainant. Messrs. 
Lockyear & Lopp, of Evansville, Indiana, for respondent Marlin David- 
son. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


_ This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by complainant for the recovery of $1,378.25, the pur- 
chase price of a truckload of mixed fruits and vegetables which 
complainant allegedly sold and delivered to respondents. Informal 
complaint was made May 24, 1949 and formal complaint was filed 
February 1, 1950. A copy of the report of investigation made by 
the Regulatory Division, Fruit and Vegetable Branch, was served 
on complainant February 16, 1950. A copy of the formal com- 
plaint and a copy of the report of investigation were served on 
each of the respondents February 17, 1950. 

On March 1, 1950, respondent Marlin Davidson filed an answer, 
denying generally all liability in the matter. Respondent Gordon 
Mayberry filed an answer March 13, 1950, admitting the trans- 
action as alleged in the complaint, but denying liability because 
of losses allegedly sustained as a result of slanderous remarks 
concerning this respondent made by complainant. 

A hearing was held at Evansville, Indiana, July 18, 1950. Com- 
plainant was represented by counsel and offered the testimony of 
four witnesses. Both respondents appeared and testified in their 
own behalf. 

FINDINGS OF FACT 

1. Complainant, Hobbs-Graves Produce Company, Inc., is a 
corporation whose address is 722 4th Avenue, North, Nashville 3, 
Tennessee. 


2. Respondent, Gordon Mayberry, is an individual whose ad- 
dress is 1224 East Riverside, Evansville, Indiana. At the time of 
the transaction involved herein this respondent was licensed under 
the act. 

8. Respondent, Marlin Davidson, is an individual whose ad- 


dress is Evansville, Indiana. At the time of the transaction in- 
volved herein this respondent was not licensed under the act, nor 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
index in this issue of Agriculture Decisions.—Ed, 
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is there any evidence from which to conclude that he was subject 
to license. 


4. On or about May 8, 1949, in the course of interstate com- 
merce, respondent Gordon Mayberry purchased from complainant 
after personal inspection a truckload of assorted fruits and vege- 
tables, consisting of apples, oranges, lemons, beans, squash, onions, 
and potatoes at agreed prices totalling $1,378.25 f.o.b. Nashville, 
Tennessee. 


5. On or about May 8, 1949, complainant delivered to and re- 
spondent Gordon Mayberry accepted delivery of the produce at 
complainant’s warehouse in Nashville, Tennessee. Respondent 
Gordon Mayberry transported the produce to Evansville, Indiana, 
where he sold it for an undisclosed amount. 


6. Respondent Gordon Mayberry has not paid any part of the 
purchase price of $1,378.25 which is due and owing to com- 
plainant. 


7. Informal complaint was received within nine months after 
the alleged cause of action accrued. 


CONCLUSIONS 


By agreement of the parties the complaint against respondent 
Marlin Davidson was dismissed at the oral hearing. 

At the time respondent Gordon Mayberry transacted the pur- 
chase of the truckload of mixed fruits and vegetables, he informed 
complainant’s cashier that he did not have cash to pay for the 
load and requested that he be permitted to take it on credit. 
Although Mayberry did not in fact have an open credit account, 
the cashier permitted him to sign for the load on the assumption 
that he did have credit. 

As to respondent Mayberry, it is a simple case of failure to pay 
the contract price after purchase of the produce. Mayberry admits 
that he purchased the produce for his own account, that he re- 
ceived and disposed of the same, and that he has failed to pay the 
contract price. The only defense offered is that complainant made 
slanderous statements to a dealer in Evansville to the effect that 
Mayberry had stolen this load of merchandise, and that as a 
result of such statements, which in some manner were spread 
throughout the produce trade in Evansville, Mayberry experi- 
enced difficulty in selling the produce and finally disposed of the 
same at a considerable loss to himself. Even if Mayberry were 
able to prove that complainant had uttered these slanderous re- 
marks it would constitute no defense in this proceeding on the 
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contract. Mayberry would have, at best, a countercomplaint based 
upon the alleged slander. However, such countercomplaint cannot 
be considered or ruled upon here, since it does not fall within the 
jurisdictional limitations of the act. 

Respondent Gordon Mayberry’s failure to pay the purchase 
price of the truckload of assorted fruits and vegetables is in 
violation of section 2 of the act. Respondent Gordon Mayberry 
should be ordered to pay to complainant, as reparation, the sum 
of $1,378.25, with interest, and the facts should be published, 


ORDER 
Within 30 days from the date of this order, respondent Gordon 
Mayberry shall pay to complainant, as reparation, the sum of 
$1,378.25, plus interest thereon at the rate of 5 percent per annum 
from June 1, 1949 until paid. 
The complaint against Marlin Davidson is dismissed. 


The facts as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2826) 


J. LERNER AND SON v. SAM FRIEDMAN PRODUCE Co. PACA Doc. 
No. 5272. Decided June 4, 1951. 


Rejection without Reasonable Cause—Grading of Separate Segments 
of Shipment and of Shipment as Entirety 


Where it is established that the parties entered into a contract requiring 
the shipment by complainant to respondent of a carload of U.S. No. 1 
watermelons, and where a destination inspection certified that seven 
stacks of fruit at one end of the car fail to grade U.S. No. 1 but that 
the remaining stacks grade U.S. No. 1 and the entire shipment of 
approximately 35 stacks grades U.S. No. 1, held, that the shipment 
complied with the contract, the rejection thereof was without reasonable 
cause, and respondent-buyer is liable for the loss on resale, or $287.82, 
less $35.05, representing the amount realized on a claim against the 


carrier.* 


Damages—Losses Resulting as Direct and Natural Consequences of 
Unlawful Rejection—Prompt and Proper Resale 


Where rejection occurred late in the watermelon season and when the 
market was oversupplied, and where complainant unsuccessfully at- 
tempted to resell the produce for two days subsequent to the rejection, 
held, that disposal of the watermelons by complainant on a consignment 
basis to a dealer who resold them nine days after the rejection, was 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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within the scope of a prompt and proper resale, and respondent is 
liable for all losses resulting as direct and natural consequences of the 
unlawful rejection.* 

Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. Fred 
Stua, of Cleveland, Ohio, for respondent. Mr. Webster P. Maxson, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted to recover $252.77 damages allegedly sustained because 
of respondent’s unlawful rejection of a carload of watermelons 
sold by complainant to respondent on or about August 16, 1949. 
Formal complaint was filed December 27, 1949. A copy of the 
complaint and a copy of the report of investigation prepared by 
the Regulatory Division, Fruit and Vegetable Branch, were served 
by registered mail upon respondent January 26, 1950. On the 
same date a copy of the report of investigation was served upon 
complainant. 

On February 10, 1950, respondent filed its answer, denying 
liability and claiming that complainant failed to ship watermelons 
of the grade, kind and quality contracted for and that complain- 
ant neglected to make a prompt and proper resale after rejection. 
A supplemental report of investigation was served upon both 
parties by registered mail. 

Since the amount claimed is less than $500, the proceeding is 
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ing | handled under the shortened procedure authorized by section 

a 47.20 of the rules of practice. Complainant filed an opening state- 

hat | ment of facts, respondent submitted an answering statement, 

of and complainant filed a statement in reply. Both parties sub- 

ent — mitted briefs. 

ble FINDINGS OF FACT 

ms 1. Complainant is a partnership, composed of Joseph Lerner, 
Nathan Lerner, and Rose Lerner, doing business as J. Lerner and 
Son, whose post office address is 216 South Water Market, Chicago 
8, Illinois. 

- 2. Respondent is a partnership, composed of W. H. Bockstabler 

at- and M. F. Matz, doing business as Sam Friedman Produce Co., 

mn, whose post office address is Northern Ohio Food Terminal, Cleve- 

nt land, Ohio. At the time of the transaction complained of herein, 





” respondent was licensed under the act. 






* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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3. On or about August 16, 1949, in the course of interstate 
commerce, complainant sold to respondent 27,420 pounds of U.S. 
No. 1 watermelons, contained in car SLSF 47832, at an agreed 
price of $1 per cwt. or a total price of $274.20, f.o.b. Tuttle, 
Oklahoma. 


4. At the time of sale car SLSF 47832 was at Chicago, having 
been shipped from Tuttle, Oklahoma, on August 13, 1949. The 
car was diverted from Chicago to respondent, arriving in Cleve- 
land, Ohio, on August 18, 1949. On the same day, after a Federal 
. inspection, it was rejected by respondent. 


5. The Federal inspection report at Cleveland, Ohio, certified 
that of the approximately 35 stacks of melons in car SLSF 47832, 
seven unlabeled stacks at one end of the car failed to grade U.S. 
No. 1 because of grade defects; that the remaining labeled stacks 
graded U.S. No. 1; and that the lot as a whole graded U.S. No. 1. 
This inspection report was subsequently corrected to eliminate 
all references to the grade of the carload as an entirety. At ship- 
ping point, Tuttle, Oklahoma, on August 13, 1949, the labeled 
stacks were officially inspected and graded U.S. No. 1, but the 
seven unlabeled stacks were not inspected. 


6. After the rejection complainant immediately attempted to 
resell the watermelons. Failing to do so, complainant consigned 
the shipment on August 20, 1949, to Shorr, Weintraub and Fish- 
man, watermelon dealers in Cleveland. The consignee sold the 
watermelons on August 27, 1949, at a net loss of $13.62, for 
which it was reimbursed by complainant. 


7. The net sum of $35.05 was realized by complainant in settle- 
‘ment of a claim against the railroad company for damage in 
transit to 106 melons included in the disputed carload. 


8. Formal complaint was made here within nine months after 
the cause of action accrued. 


CONCLUSIONS 


Basic to the question of whether respondent lawfully rejected 
the carload of watermelons is a consideration of the terms of the 
contract. Complainant’s contention is that the terms of the con- 
tract simply called for the delivery to respondent of a carload of 
U.S. No. 1 watermelons. However, respondent claims that in addi- 
tion to the U.S. No. 1 grade requirement, the contract called for 
“Black Diamond Watermelons, Good Red Cutters, labeled U.S. 
No. 1.” 


Complainant submitted a copy of the seller’s invoice, pur- 
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portedly mailed to respondent, which set forth the terms of sale 
as “27,420 #U.S. #1 Watermelons at $1.00 cwt. f.o.b. 274.20.” 
On the other hand, respondent introduced the affidavit of Dave 
Keller, an employee in charge of watermelon purchases, who 
denies receiving the seller’s invoice and who affirms respondent’s 
version of the transaction. 


Since the foregoing evidence is self-serving in character and 
thus of little probative value we are compelled to examine the 
facts and circumstances surrounding the transaction in order to 
unveil the true intent of the parties. 


On August 18, 1949, respondent notified complainant by tele- 

gram that it was rejecting the produce. The wire reads as follows: 
“CAR 47832 WE REFUSING ACCOUNT GRADE DEFECTS 
ALSO INSPECTOR AT SHIPPING POINT ADVISES THAT 
SEVEN TIERS IN A END OF CAR WERE NOT INSPECTED 
THERE AND DIDN’T GRADE HERE” 


In another telegram on August 18, 1949, to the Fruit and 
Vegetable Branch, respondent stated: 

“REFERENCE CAR MELONS SANTAFE 47832 BOUGHT 
AS US 1 SUPPOSEDLY PASSED US 1 SHIPPING POINT 
GOVERNMENT INSPECTION CLEVELAND (QUOTE) 6 
STACKS MELONS IN A-END CAR NOT LABELED AND 
FROM APPEARANCE DIFFERENT MELONS PRAC- 
TICALLY ALL GRADE DEFECTS AND OVERMATURE 
(END QUOTE) APPEARS BALANCE OF CAR MEETS 
US 1 WE WANT TO REFUSE THIS CAR PLEASE ADVISE 
QUICK YOUR OPINION.” 


Each of the telegrams indicates that respondent rejected the 
shipment because of grade defects in the seven unlabeled stacks 
of watermelons, which precluded their grading as U.S. No. 1. In 
neither of the wires is there any indication that respondent’s 
rejection was based upon complainant’s supposed failure to ship 
“Black Diamond Watermelons. Good Red Cutters.” In fact these 
terms are not even incidentally mentioned therein. In addition, 
A. B. Harris, who made an investigation of this complaint on 
behalf of the Department, noted in his report on October 31, 1949, 
that respondent stated to him that it had been advised that it was 
justified in rejecting the car in view of the seven stacks not 
labeled and failing to grade account defects in excess of the 
tolerance. 


From the evidence before us, we conclude that the contract 
entered into by the parties required nothing more than the ship- 
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ment from Tuttle, Oklahoma, August 18, 1949, of a carload of 
U.S. No. 1 grade watermelons. Now the question becomes one 
of determining whether complainant complied with these terms, 


On August 13, 1949, a Federal-State inspection of the shipment 
was made at Tuttle, Oklahoma, the point of origin. This inspec. 
tion did not cover seven unlabeled stacks in the “A” end of the 
car. The remainder of the carload was graded as U.S. No. 1. No 
indication is given as to the grade of the shipment as a whole 
at shipping point and, therefore, the shipping point inspection 
does not directly establish whether or not the melons shipped 
were in accordance with the contract. 


A Federal inspection certificate issued in regard to the dis. 
puted carload at Cleveland, Ohio, on August 18, 1949, reported 
the state of the shipment on arrival as follows: 

“Round and oval shaped Green WATERMELONS in bulk, 

mostly labeled ‘Oklahoma Melons U.S. No. 1, Tuttle Water. 

melon Ass’n.’ Seven stacks noted in ‘A’ end showing no labels. 

Applicant states lot inspected consists of approximately 900 

melons. Through load, 9 rows 3 layers, approximately 35 


stacks. 
Fd TK * * kK 


“Size: Both lots; generally ranging from 26 to 34 lbs., aver- 
aging 29 lbs., less than 5% under 26 lbs. 


“Quality: Lot labeled U.S. No. 1; mature fairly clean, fairly well 
to well formed, rind good green color, flesh pale red to good red 
color. Grade defects average 2%, chiefly scars and misshapen. 


“Lot of seven stacks showing no label in ‘A’ end; mature, 
fairly clean, fairly well formed to not badly misshapen, rind 
good green color, flesh pale red to good red color. Grade defects 
average 15% chiefly misshapen and scars. Grade defects of lot 
as a whole average 7%, chiefly misshapen and scars. 


“Condition: Lot labeled U.S. No. 1: firm, generally bright in 
appearance. Less 1% decay. Lot of seven stacks not labeled: 
generally firm, fairly bright to bright appearance. Average 5% 
overripe with flesh being mealy and slightly insipid. Average 
2% decay, chiefly Stem End Rot affecting ends and sides of 
melons in various stages. Lot as whole averages 2% overripe, 
less 1% decay. 


“Grade: Lot labeled: U.S. No. 1. Seven stacks not labeled: 
Fails to grade U.S. No. 1 account grade defects in excess of 
tolerance. 





« 


No. 2826 LERNER & SON v. FRIEDMAN PROD. CO. 851 
Cite as 10 A.D. 846 


“Lot as a whole grades U.S. No. 1, averaging 29 lbs., 26 lbs., 
minimum.” 


Because seven stacks of melons loaded in one end of the car 
failed to grade U.S. No. 1 as a result of a separate inspection of 
those stacks does not seem to us controlling in determining 
whether the shipment as a whole conformed to the terms of the 
contract. Grade tolerances have been set up by the Department 
and thereby a shipment may still come within a certain grade 
although some of its constituent units fail to meet the grade 
standards. The important factor in determining grade is the 
status of the shipment as a whole rather than the condition of any 
particular segment or unit thereof. In almost any shipment some 
merchandise could be found and set aside which failed to meet 
the grade standard attained by the entire load when taken as an 
average. Surely, holding that a shipment where the below grade 
units were dispersed throughout the load should be graded higher 
than one where the below grade units were set to one side, would 
be highly illogical, assuming of course that both shipments, when 
considered in their entireties, graded the same. Although seven 
of the stacks failed to grade U.S. No. 1 at destination, the carload 
as a whole did; consequently it must at least have so graded at 
the time of shipment. Therefore, we hold that complainant ful- 
filled its end of the contract and that respondent’s rejection was 
thereby unlawful. 


In reaching this conclusion we are not unmindful of the sup- 
plemental report of investigation which includes a corrected cer- 
tificate relating to the Cleveland inspection. However, all that the 
corrected certificate purports to accomplish is the elimination of 
statements and conclusions directed to the grade of the shipment 
as a whole; it does not affirmatively refute the original certifica- 
tion of the entire carload as U.S. No. 1 grade. Since the original 
inspection report remains part of the record, it cannot be pre- 
cluded from our consideration. 


Respondent also puts forth the contention that complainant did 
not effect a prompt and proper resale, once the watermelons had 
been rejected. The rule generally recognized as governing resales 
is that the vendor in making a resale must exercise reasonable 
care and judgment and make the resale within a reasonable time 
after rejection and with a view to getting the best price obtain- 
able. McClintick and Co. v. M. Rocco Fruit Co., 5 A.D. 459. See 
also section 60(5) of the Uniform Sales Act. 


According to complainant it attempted to resell the water- 
melons immediately after the rejection. However, it was not until 








852 PERISHABLE AGR. COMMOD. ACT, 1930 No. 2826 
Cite as 10 A.D. 846 





August 20, 1949, two days after the rejection, that complainant 
was able to dispose of the shipment and then it was only on a 
consignment basis to Shorr, Weintraub and Fishman, watermelon 
dealers in Cleveland. The latter firm finally sold the carload on 
August 27, 1949, at a net loss of $13.62, for which it was reim- 
bursed by complainant. 

Complainant explains that much difficulty was encountered in 
finding a buyer for the reason that it was late in the watermelon 
season and there was an oversupply of melons in the Cleveland 
area then. This appears to be plausible since the breach of con- 
tract by respondent occurred during the latter half of August. 
Furthermore, an inference that the market was then oversupplied 
with watermelons can be drawn from the Market News Service 
reports that on August 18, three truckloads and six carloads of 
watermelons arrived in Cleveland, while 15 cars were on track; 
whereas on August 25, there were no watermelon arrivals and 
only 10 cars were on track. Shipments may have been reduced 
because the existing supply was sufficient. No evidence was in- 
troduced to show that complainant had neglected to use reason- 
able care in reselling the melons at the best price obtainable. We 
conclude that complainant effected a prompt and proper resale. 

Respondent also charges that complainant did not offer suff- 
cient substantiating evidence in respect to the loss suffered by 
the consignee. This appears to be without merit. A copy of the 
consignee’s statement of account was submitted by complainant. 
It shows that $432.60 was received from the sale of the melons, 
while expenses of $446.22 were incurred. These expenses included 
freight, $335.10; demurrage, $32.86; unloading and delivery, $35; 
- and commission, $43.26. Complainant introduced a corroborating 
demurrage bill’ and it explained that it was unable to render a 
freight bill because it had been required to attach the bill to a 
freight claim it had made against the railroad. In addition, none 
of the expenses listed seem to be unreasonable in amount. This 
further loss of $13.62 sustained by complainant was a direct and 
natural consequence of respondent’s unlawful rejection and as 
such should be added to respondent’s liability. 

Complainant admits that respondent is entitled to a credit of 
$35.05, this being the net amount received by complainant in 
settlement for 106 watermelons damaged by the railroad carrier. 
Since this credit is conceded by complainant, it will be allowed 
as a deduction. 

In summary, we conclude that as a result of respondent’s un- 
lawful rejection of the carload of watermelons it purchased from 
complainant, the latter suffered a net loss of $252.77. Such un- 
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lawful rejection was in violation of section 2 of the act. Reparation 
should be awarded complainant in the amount of $252.77, plus 
interest. The facts should be published. 







ORDER 
Within 30 days from the date of this order, respondent shall 

































in pay to complainant, as reparation, $252.77, plus interest thereon 
lon at the rate of 5 percent per annum from September 1, 1949, until 
nd | paid. 
on- ° : ° 
a The facts and circumstances set forth herein shall be published. 
ied Copies hereof shall be served upon the parties. 
ice 
of 
k; (No. 2827) 
nd 
ed PACA Doc. No. 5431.* Decided June 4, 1951. 
in- 
n- Dismissal—Principal and Agent—Failure to 
Ve Prove Existence of Agency 
Where complainant, in a reparation proceeding instituted to recover the 
fi. purchase price of cantaloups delivered to a teamster alleged to have 
by been the agent of respondent and acting on respondent’s behalf, proved 
he only that it was customary in the market where the transaction oc- 
it curred to deliver goods to teamsters without requiring written authoriza- 
: tion from the person the teamster purported to represent and without 
1S, requiring the teamster to sign for the goods delivered, held, that since 
ed complainant has failed to prove the existence of the alleged agency it 
5; cannot hold respondent liable under the contract of its alleged agent 
ig and, therefore, the complaint should be dismissed.** 
a Failure to Prove Delivery Defeats Action for Reparation 
S Where complainant, in a reparation proceeding instituted to recover the 
ne purchase price of cantaloups delivered to a teamster alleged to have 
18 been the agent of respondent and acting on respondent’s behalf, failed 
id to prove that the cantaloups were ever delivered to respondent and 
aS that they were ever delivered to an authorized agent of respondent, 
held, complainant cannot recover from respondent either the purchase 
f price or the reasonable value of the cantaloups delivered to the 
, teamster.** 
| ; . 2 ° 
. Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Mr. David 
r. Paull, of Atlantic City, New Jersey, for respondent. Mr. Webster P. 
d Maxson, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
l- 
m * As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received October 25, 1949. Formal com- 
plaint was filed August 14, 1950, in which complainant alleges 
failure of respondent to pay $50, the contract price of 10 crates 
of cantaloups purchased on behalf of respondent by its duly 
authorized agent. 


Copies of the complaint and the report of investigation pre- 
pared by the Regulatory Division were served upon respondent by 
registered mail September 11, 1950. On the same day the report 
of investigation was served upon complainant. Respondent filed 
an answer October 2, 1950, denying liability and separately alleg- } 
ing that its authorized broker did not effect said purchase on 
behalf of respondent and that respondent did not receive e delivery 
of said cantaloups from complainant. 


Since the amount in controversy does not exceed $500, the case 
is being submitted for decision in accordance with the shortened 
method of procedure as provided by the rules of practice. Com- 
plainant filed an opening statement of facts and a supplement 
thereto. Respondent did not submit an answering statement. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of * * * and * * *, 
doing business as * * *, whose post office address is * * *. 


2. Respondent, * * *, is a corporation whose post office address 
is * * *, Respondent was not licensed under the act but was sub- 
ject to licensé at the time of the transaction here involved. Re- 
spondent was issued a license on July 19, 1949, upon payment of 
the annual license fee plus $2.50 arrearage. 


3. On or about July 6, 1949, in the course of interstate com- 
merce, complainant delivered to * * *, a teamster, 10 crates of 
cantaloups, J—45’s, upon his representation that he was making 
the purchase on behalf of respondent. Complainant billed the 
cantaloups at a price of $5 per crate or a total price of $50. 


4. The record does not prove the capacity in which * * * 


acted in negotiating the purchase nor that respondent received 
delivery of the cantaloups. 


5. Informal complaint was made within nine months after the 
alleged cause of action accrued. 
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CONCLUSIONS 


The record discloses that * * *, a teamster, represented 
himself to complainant as the authorized agent of respondent in 
connection with the purchase of 10 crates of cantaloups. Pursuant 
to the customary practices of the Philadelphia Produce Terminal, 
complainant turned over the cantaloups to * * * without 
any written authorization from respondent and without requiring 
the teamster to sign therefor. Much of the record is devoted to 
exhibits which set forth in detail the practices and procedures 
followed at the Terminal. We accept without qualification the 
descriptions of these procedures, but we fail to see how such 
procedures in themselves assist complainant in proving its case. 

In order for complainant to prevail it must prove one of two 
things: (1) either that * * * acted as respondent’s author- 
ized agent in negotiating the purchase, or (2) that respondent 
received delivery of the cantaloups. 

Certainly * * * representation to complainant that he 
was acting on respondent’s behalf is not sufficient to establish a 
contractual relationship between complainant and respondent. A 
person cannot confer authority upon himself or make himself an 
agent by merely stating that he is one. Berryhill v. Ellett, 64 F. 
2d 253 (C.C.A. 10th 1933). Yet complainant does not introduce 
any other evidence which might influence us in finding that an 
agency relationship did in fact exist. Nor are we of the opinion 
that complainant’s conduct at the time of or previous to the time 
of the purchase justifies our holding that there was an implied 
agency or an “agency by estoppel.” Merely because respondent 
had at times in the past authorized * * * to make purchases 
on its behalf from complainant, did not warrant complainant to 
assume that the teamster was acting for respondent rather than 
for some other dealer in the disputed transaction. 


Respondent acknowledges * * * as its buyer on the Phila- 
delphia market. Conceivably we might say that this buyer was 
authorized to employ a sub-agent to make purchases for respon- 
dent. But again, there is no evidence introduced into the record 
relative to * * * employment as such sub-agent; there are 
only intimations to that effect. In any event, * * *, who is 
associated with * * *, stated to a representative of the 
Department on June 8, 1950, that he had no knowledge at the 
time of any purchase * * * may have made for respondent 
and believed that * * * took too much authority upon 
himself. 

From the facts presented we conclude that complainant has not 
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satisfied its burden of proof on the first issue. Of course, had com- 
plainant established the agency relationship between respondent 
and * * * _ , it would have been sufficient for complainant to 
show delivery of the cantaloups to the agent. Not having accom- 
plished this, complainant must now prove delivery to respondent. 

If respondent accepted delivery of the cantaloups, it would be 
liable to complainant for the reasonable value of the produce under 
a quantum maruit theory or it might even be held responsible for 
the billed amount of $50 under a contract theory based on ratifica. 
tion. It is true that the only thing respondent says on this point 
is that it has no record of the alleged delivery, but at the same 
time there is nothing in the record to support complainant’s 
position, other than a few hearsay references to statements pur- 
portedly made by * * * to the effect that he delivered the 
cantaloups to respondent. Since complainant has the burden of 
proof on the matter of delivery, it seems that the first thing com- | 
plainant would introduce into evidence would be the affidavit or 
deposition of * * *, in the absence of a delivery receipt 
signed by respondent. If * * * actually made the remarks 
attributed to him, he could then have presented the details of the 
delivery in the form of acceptable evidence. At least there would 
then have been something affirmative in the record in complain- 
ant’s favor. As it now stands, there is nothing. In a letter con- 
tained in the report of investigation it is stated that the teamster 
was reluctant to give an affidavit inasmuch as he was not an 
authorized buyer in the true sense of the word. This can hardly 
be classed as a legitimate excuse for the absence of said affidavit. 
In any case complainant could have obtained the testimony of 
* * *, by subpoena if necessary. Instead complainant chose 
to introduce the sworn statement of * * *, which only re- 
peated the details of the customary procedures on the Philadelphia 
market and contributed nothing to the solution of the issues 
involved. 

In conclusion, we hold that complainant has failed to sustain 
its burden of proving either that * * * acted in the capacity 
of respondent’s agent in the purchase of the cantaloups from 
* * * or that respondent actually received delivery of the 
cantaloups from * * *., Consequently, complainant has not 
shown that respondent’s failure to pay for the cantaloups is in 
violation of the act. The complaint should be dismissed. 


ORDER 
The complaint is dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 2828) 


ENGLISH & OLIVER v. GEORGE RICE & Co. PACA Doc. No. 5530. 
Decided June 11, 1951. 


Failure to Pay Net Proceeds—Default 


Where complainant alleged the consignment of three truckloads of produce 
to respondent and failure of the latter to remit the net proceeds 
realized, and where respondent did not file an answer, it is held, that 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and its 
failure to remit the net proceeds of the consigned shipments is in 
violation of the act, for which reparation should be awarded com- 
plainant.* 


Messrs. Phillips & Phillips, of Philadelphia, Pennsylvania, for complainant. 
Mr. H. Bernard Shapson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on December 19, 1950. A formal 


complaint was filed on January 26, 1951. An amendment to the 
complaint was filed on April 19, 1951. The complaint, as amended, 
alleged that complainant consigned to respondent, for sale for 
the account of the complainant, three truckloads of produce, con- 
sisting of potatoes, peppers and cantaloups; that respondent re- 
ceived, accepted, and sold the produce for the account of com- 
plainant, rendering account sales; that respondent issued and 
delivered checks in payment of the net proceeds, all of which 
were dishonored; and that respondent owes complainant the net 
proceeds realized from sale of the commodities, plus protest fees 
on the checks. 

Copies of the formal complaint and amended complaint, to- 
gether with a copy of the report of investigation, prepared by the 
Regulatory Division, Fruit and Vegetable Branch, were served 
upon the respondent’s agent by registered mail on April 27, 1951. 
On April 26, 1951, a copy of the report of investigation was served 
upon the complainant’s attorneys. 

At the time of the service of the copies of the formal complaint 
and amended complaint, respondent was notified in writing that 
an answer should be filed within 20 days after receipt of such 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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notice, and that failure to file an answer would constitute a waiver 6. 
of hearing, and would be deemed an admission of the allegations Sept 
of the complaint. Notwithstanding such notice, respondent failed | the 
to file an answer. The issuance of an order is therefore authorized } phia 
without further proceedings. of tl 
beca 

FINDINGS OF FACT The 

1. Complainant is an individual, C. W. Oliver, trading as | test 
English & Oliver, whose post office address is Mount Olive, North 7, 
Carolina. plair 

2. Respondent is an individual, Louis Morinsky, trading as | acco 
George Rice & Company, whose address was 120 Dock Street, | com! 
Philadelphia, Pennsylvania, but whose present address is 5533 Caro 
Beaumont Avenue, Philadelphia, Pennsylvania. At the time of the Upor 
transactions involved herein, respondent was licensed under the | TSP‘ 
act. $484. 

3. On July 10, 1950, in the course of interstate commerce, com- i : 
plainant consigned to respondent to be sold for complainant’s $345. 
account, 8 bags of Red Bliss potatoes and 225 bags of Cobbler 
potatoes. Said commodities were shipped by truck from Mount 8. 
Olive, North Carolina, to respondent’s address in Philadelphia, Septe 
Pennsylvania. Upon arrival, respondent accepted the produce. On the S 
July 12, 1950, respondent rendered an account sales showing gross phia, 
receipts of $644.75, a terminal charge of $4.66, commission of of the 
$45.13, and net proceeds of $594.96. 0 

4. Réspondent sent to complainant a check for $594.96, dated di 
September 5, 1950, signed by respondent’s attorney, drawn on 9. 
the South Philadelphia National Bank of Philadelphia, Philadel | *"°W 
phia, Pennsylvania, to the order of the complainant, in payment modit 
of the net proceeds above-mentioned. This check was dishonored total « 
because of insufficient funds on deposit in respondent’s account. 10. 
The check was duly protested on September 12, 1950, and a pro- | cause 
test fee of $2.44 was paid by the complainant. 

5. On July 10, 1950, in the course of interstate commerce, com- 
plainant consigned to respondent to be sold for complainant’s As 
account 347 bushel hampers of peppers and 202 crates of canta- file on 
loups. Said commodities were shipped by truck from Mount Olive, hearin 
North Carolina, to respondent’s address Philadelphia, Pennsyl- (7 CF 
vania. Upon arrival, respondent’s agent accepted the produce. On The 
July 18, 1950, respondent rendered an account sales showing gross} the ne 
receipts of $944.00, a terminal charge of $5.49, and commission | potato 
of $66.08, leaving net proceeds of $872.43. sold by 
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6. Respondent sent to complainant a check for $872.43, dated 
September 12, 1950, signed by respondent’s attorney, drawn on 
the South Philadelphia National Bank of Philadelphia, Philadel- 
phia, Pennsylvania, to the order of the complainant, in payment 
of the net proceeds above-mentioned. This check was dishonored 
because of insufficient funds on deposit in respondent’s account. 
The check was duly protested on September 14, 1950, and a pro- 
test fee of $2.44 was paid by complainant. 


7. On July 12, 1950, in the course of interstate commerce, com- 
plainant consigned to respondent to be sold for complainant’s 
account 204 sacks of potatoes and 73 crates of cantaloups. These 
commodities were shipped by truck from Mount Olive, North 
Carolina, to respondent’s address in Philadelphia, Pennsylvania. 
Upon arrival, respondent accepted the produce. On July 19, 1950, 
respondent rendered an account sales showing gross sales of 
$484.00, a terminal charge of $4.81, commission of $33.88, leav- 
ing net proceeds of $445.31. Because of an obvious clerical error, 
the account sales erroneously showed the net proceeds to be 
$345.31. 


8. Respondent sent complainant a check for $345.31, dated 
September 19, 1950, signed by respondent’s attorney, drawn on 
the South Philadelphia National Bank of Philadelphia, Philadel- 
phia, Pennsylvania, to the order of the complainant, in payment 
of the amount of net proceeds erroneously shown to be due. This 
check was dishonored because of insufficient funds on deposit in 
respondent’s account. 
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9. Respondent now owes complainant $1,912.70 for the total 
amount of net proceeds realized on sales of the consigned com- 
modities, plus $4.88 in protest fees for the dishonored checks, a 
total of $1,917.58, no part of which has been paid. 


10. Formal complaint was filed within nine months after the 
cause of action accrued. 









CONCLUSIONS 


As provided by the rules of practice, respondent’s failure to 
fle an answer to the formal complaint constitutes a waiver of 
hearing and an admission of the facts alleged in the complaint 
(7 CFR 47.8(c)). 


The facts thus admitted are that respondent has failed to pay 
the net proceeds of three shipments of produce, consisting of 
potatoes, peppers and cantaloups, consigned to respondent, and 
sold by him for the account of the complainant. In addition, re- 
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spondent owes complainant for protest fees paid by complainant 
when respondent’s checks were dishonored and protested for in- 
sufficient funds. It has been held that protest fees are an element 
of damages in a reparation action under the act. Gehring v. 
Smith, 2 A.D. 16. 


In a letter dated March 16, 1951, the Department informed re- 
spondent of the complaint and suggested that he pay the net 
proceeds reported or afford a satisfactory reason for not doing 
so. No reply was received to this letter. During the first week of 
October 1950, an investigator from the Regulatory Division, Wash- 
ington, D. C., discussed with respondent and his attorney at the 
latter’s office in Philadelphia, Pennsylvania, several consignment 
complaints similar to the one involved here. During the course of 
the discussion, respondent stated that his business had been show- 
ing a loss for some time; that he did not have funds to meet his 
obligations; and that he saw no prospect of being able to do so 
at any future date. 

Respondent’s failure to pay complainant the net proceeds is in 
violation of section 2 of the act. Reparation in the amount of 
$1,912.70, plus protest fees of $4.88, paid by complainant upon 
dishonor and protest of respondent’s bad checks, plus interest, 


should be awarded complainant. The facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, $1,917.58, plus interest thereon 
at the rate of 5 percent per annum from August 1, 1950, until 
paid. 
The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 2829) 


ERNEST E. FADLER Co. v. WILLIAM R. HEDBERG, INC. AND AL 
KAISER & Bros., INc. PACA Doc. No. 5149. Decided June 11, 
1951. 


Dismissal of Petition for Reconsideration 


Where no error in previous order has been shown, the petition for recon- 
sideration filed by respondents is dismissed without prior service upon 
complainant. 
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Messrs. Golbus & Golbus, of Chicago, Illinois, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In an order dated December 28, 1950, complainant was awarded 
reparation against respondents in the amount of $648, which 
represents the purchase price of a carload of cantaloups sold to 
respondents on July 8, 1948. Copies of the order were served 
upon the parties. Respondents filed a petition for reconsideration 
on January 10, 1951, and complainant was notified thereof. 

In their petition, respondents contend it was error to conclude 
in the order that respondents failed to establish that the canta- 
loups were not in suitable shipping condition at Kansas City, 
Missouri, on July 8, 1948. It is the position of respondents that 
the various inspections made at Minneapolis, Minnesota, the des- 
tination named in the contract, conclusively show abnormal deteri- 
oration in the melons on arrival and, hence, a lack of suitable 
shipping condition. 

No exact definitions, expressed in percentages, can be given for 
the terms “normal” and “abnormal” deterioration. The per- 
centages vary with the circumstances such as the quality and 
condition of the produce contracted for, and the length of time 
in transit. In this proceeding, respondents were informed at the 
time of purchase, July 8, that the melons had been shipped from 
Yuma, Arizona, on July 2; that the melons were on track at 
Kansas City, Missouri; and that, according to the inspection of 
one of complainant’s employees, the melons were, among other 
things, full slip, firm ripe, fair quality and good condition. The 
accepted commercial classification of melons is fancy, hard-ripe 
and choice maturities. The choice—also called full slip—melons 
are more mature than the others when picked. For this reason 
they become overripe more quickly and are more susceptible to 
decay and mold. U.S.D.A. Technical Bulletin No. 730, dated July 
1940, “Market Quality and Condition of California Cantaloups as 
Influenced by Maturity, Handling and Precooling.” Therefore, it 
may have been normal for the melons involved in this proceeding 
to show some signs of age, overripeness and other weaknesses on 
July 11. Under the circumstances of this transaction, we are un- 
able to conclude that the melons were abnormally deteriorated on 
arrival at Minneapolis, Minnesota, on July 11. 

Respondents contend also that there was a mutual rescission 
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or abrogation of the contract by the parties and that our conclu- 
sion to the contrary is in error. The evidence on this point was 
discussed at length in the prior order. In our opinion, the evidence 
establishes that there was no mutual rescission or abrogation of 
the contract. 

We conclude that no error in the order of December 28, 1950, 
has been shown. The petition is dismissed without prior service 
upon complainant. 

The reparation awarded in the order of December 28, 1950, 
shall be paid within 30 days from the date of this order. 


The facts set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 2830) 


WALTER HILDEBRANDT v. CARL NIBECK. PACA Doc. No. 5534. 
Decided June 11, 1951. 


Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold a carload of potatoes to respondent, 
but that the latter failed to pay the agreed purchase price, and where 
respondent failed to file an answer to the complaint, it is held, that his 
failure to file an answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and his failure to pay 
the purchase prices is a violation of the act, for which reparation 
should be awarded complainant.* 


' Mr. Frank H. Timm, of Baudette, Minnesota, for complainant. Mr. E. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
wherein complainant seeks to recover $600, the balance due on a 
carload of potatoes allegedly sold to respondent on or about 
April 25, 1950. Informal complaint was received August 23, 1950, 
and a formal reparation complaint was filed on March 19, 1951. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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complainant’s attorney April 28, 1951. On April 30, 1951, copies 
of the report of investigation and the formal complaint were 
served upon respondent. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
and that, in accordance with section 47.8(c) of the rules of prac- 
tice, failure to file an answer would constitute a waiver of oral 
hearing and an admission of the facts alleged in the complaint. 
Respondent has not filed an answer. The issuance of an order is 
therefore authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Walter Hildebrandt, whose 
address is Baudette, Minnesota. 


2. Respondent is an individual, Carl Nibeck, whose address is 
South Court, Marengo, Iowa. At the time of the transaction com- 
plained of herein respondent was licensed under the act. 


3. On or about April 25, 1950, in the course of interstate com- 
merce, complainant sold to respondent 400 bags of Russet Bur- 
bank seed potatoes, size 1-1/2 minimum, at $2.75 per bag, or a 
total purchase price of $1,100, f.o.b. Baudette, Minnesota. 


4. On or about April 28, 1950, potatoes which conformed with 
the terms of the contract were shipped, in car ART 27010, by 
complainant from Baudette, Minnesota, to respondent at Marengo, 
Iowa. 


5. Upon arrival at destination, respondent accepted the pota- 
toes, but paid complainant only $500, leaving a balance of $600, 
no part of which has been paid. 


6. Informal complaint was received August 23, 1950, which 
was within nine months after this cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c)). 

Complainant sold seed potatoes to respondent for $1,100, f.o.b. 
shipping point. Potatoes which conformed with the terms of the 
contract were shipped by complainant in interstate commerce to 
respondent and accepted by respondent upon delivery. Respondent 
paid the complainant $500, but has not paid the balance of $600, 
or any part thereof. 
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Respondent stated, in a letter to the Department, dated Sep- 
tember 18, 1950, that if he was given a little time he would try 
to arrive at an amicable settlement with complainant and that he 
would “square things in a short time.” There is nothing in the 
record, however, to show respondent made any effort to settle 
the matter. 

Respondent’s failure to pay the full purchase price in connection 
with this transaction is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $600, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $600, with interest thereon at 
the rate of 5 percent per annum from May 1, 1950, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 2831) 


ABE HorRwWITZ v. MERT BAKER. PACA Doc. No. 5302. Decided 
June 11, 1951. 


Failure to Pay Purchase Price—Warranty of Suitable Shipping Condition— 
Produce Purchased after Inspection 


Where respondent purchased a truckload of onions after inspection and 
gave his check for the full purchase price but the check was returned 
unpaid for insufficient funds, reparation should be awarded for the 
full purchase price regardless of any subsequent deterioration of the 
onions since there is no warranty of suitable shipping condition in 
such a sale.* 


Proof of Necessity for Dumping 

Where proof of damages rests upon necessity for dumping produce the lack 
of proof of such necessity precludes recovery.* 

Mr. Abe Horwitz, of Chicago, Illinois, complainant pro se. Mr. Bert Baker, 
of Atlanta, Georgia, respondent pro se. Mr. John T, Pearson, Presiding 
Officer. 

Decision by Thomas J. Flavin, Judicial Officer 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 


Index in this issue of Agriculture Decisions. Ed. 
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PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was made to the Regulatory Division on 
October 12, 1949. Formal complaint was filed February 2, 1950, 
alleging that respondent had failed to pay complainant any part 
of the contract purchase price for a truckload of white onions 
purchased from complainant on August 6, 1949. A copy of the 
report of investigation was served upon complainant by registered 
mail on March 1, 1950. A copy of the formal complaint and a 
copy of the report of investigation were served upon respondent 
by registered mail on March 2, 1950. 

Respondent filed an answer on March 21, 1950, admitting the 
contract to purchase but denying that he is indebted to complain- 
ant for the purchase price. Respondent alleges that a considerable 
number of the onions were affected by rot and were dumped. 

Since the amount claimed does not exceed $500 the issues are 
determined under the shortened procedure as provided in section 
47.20 of the rules of practice (7 CFR 47.20). The evidence con- 
sists of the verified formal complaint and exhibits attached 
thereto, the report of investigation and respondent’s answer, 
together with his answering statement. 


FINDINGS OF FACT 

1. Complainant, Abe Horwitz, is an individual whose address 
is 1720 Humboldt Boulevard, Chicago, Illinois. 

2. Respondent, Mert Baker, is an individual whose address is 
71 Woodward Avenue, S.E., Atlanta, Georgia. At the time of the 
transaction complained of herein respondent was licensed under 
the act. 

3. On or about August 6, 1949, in the course of interstate com- 
merce, complainant sold to respondent 275 50-pound bags of white 
onions at the agreed price of $453.73, f.o.b. Chicago, Illinois. 
Prior to sale respondent inspected or had full opportunity for 
inspection of the onions. 


4. Respondent transported the onions by truck from Chicago 
to Jacksonville, Florida. 


5. At the time of taking delivery of the truckload of onions 
involved in this proceeding, respondent drew a check payable to 
complainant for $453.73. Complainant deposited the check for 
payment. The check was returned by the bank upon which it was 
drawn because of insufficient funds on deposit to the credit of 
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respondent. No part of the purchase price has been paid by 
respondent. 

6. Formal complaint was filed on February 2, 1950, which was 
within nine months after the cause of action accrued. 












CONCLUSIONS 


The evidence is undisputed that respondent purchased from 
complainant 275 bags of white onions for a total price of $453.73; 
that respondent gave complainant a check in the amount of 

* $453.73; that complainant deposited the check but it was returned 
unpaid for insufficient funds; and that complainant has received 
no part of the purchase price. 

It appears to be complainant’s position that respondent pur- 
chased the onions on the basis of his own inspection and, there- 
fore, he is liable for the full purchase price. In his answer, re- 
spondent alleges that he made no personal inspection of the 
onions, but he did look at those on top which appeared to be all 
right. For the first time in his answering statement, respondent 
states that complainant represented the onions to be U.S. No. 1 
grade. Respondent also states that the onions “had what is known 
as hollow rot; that is, they rotted from the inside to the outside, 
and this condition was not known to respondent at the time of 
the purchase and was not ascertained until the onions reached 
their destination at Jacksonville, Florida, when they were refused 
by respondent’s purchaser.” According to respondent, he regraded 
the onions and, except for 100 bags sold to a purchaser in Albany, 
Georgia, for $1.75 per bag, they were worthless and had to be 
dumped. 

Where a buyer purchases produce solely on the basis of his own 
inspection, he is liable for the full purchase price regardless of 
any subsequent deterioration in the produce. In other words, there 
is no warranty of suitable shipping condition. That appears to be 
the situation in this proceeding. Admittedly, respondent inspected 
a portion of the onions before he agreed to buy them. Evidently he 
had an opportunity to make such further inspection as he desired. 
The invoice introduced in evidence by complainant contains no 
specification as to grade as would be expected if the sale was made 
on that basis. We conclude that respondent purchased the onions 
after personal inspection and that complainant gave no warranties 
as to grade, quality or condition. 

It should be noted that respondent has offered no evidence, other 
than his own statement, with respect to the alleged bad condition 

of the onions on arrival at Jacksonville. He does not state whether 
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he sought to obtain an inspection by an independent or disinter- 
ested agency or person. When perishable commodities are dumped 
it is usual to obtain a certificate issued by the local health officer 
showing the necessity for dumping. Where proof of damages 
rests on such necessity, lack of proof of the necessity for dumping 
precludes recovery. Anonymous, 5 A.D. 25. 

It is concluded that respondent’s failure to pay complainant for 
the onions is a violation of section 2 of the act. Reparation should 
be awarded complainant against respondent in the amount of 
$453.73, with interest, and the facts should be published. 













ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, the sum of $453.73, with interest 
thereon at the rate of 5 percent per annum from September 1, 
1949, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 











(No. 2832) 











E. I. WILENS AND COMPANY v. JOSEPH SICKER AND COMPANY 
AND HARRY KLEIN & Co. PACA Doc. No. 5112. Decided June 12, 
1951. 










Failure to Pay Net Proceeds on Resale—Consignment Sale— 
Modification of Original Contract 






Where in a reparation proceeding complainant sought to recover the contract 
price of a carload of potatoes sold to respondent, and where the contract 
was subsequently modified to provide that respondent handle the ship- 
ment for complainant’s account, held, respondent was only liable for 

the net proceeds on resale.* 











Dismissal—Failure to Prove Lack of Diligence— 
Consignment Sale 








Where in a reparation proceeding complainant sought to recover for a car- 

load of potatoes which respondent handled for complainant’s account, 
the market value of similar potatoes at the place of sale for a period 
covering five days after arrival, held, the claim should be dismissed, 










* Reference to other points involved in this case will be found in Index-Digest an Subject- 
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since an extended period of sale at a price below the prevailing market 
did not establish lack of diligence in view of the fact that the market 
was slow and part of the shipment was affected by frost.* 


Demurrage Charges—Reasonable Amount Allowed 


Where respondent-consignee stored potatoes in a railroad car for an un- 
reasonable length of time, held, respondent will only be allowed a 
reasonable charge for demurrage in its account sales.* 


Dismissal—Death of Respondent 
Where one of the respondents dies prior to the issuance of a reparation 
order, held, the complaint as to this respondent should be dismissed.* 
" Mr. Robert M. Rubenstein, of New York, New York, and Messrs. Golbus 
& Golbus, of Chicago, Illinois, for complainant. Messrs. Bernstein, 
Weiss, Tomson, Hammer & Parter, of New York, New York, for re- 
spondents. Mr. William E. Bethards, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act of 1930, as amended (7 U.S.C. 499a et 
seq.). Informal complaint was received October 13, 1947, and 
formal complaint was filed June 23, 1948. Complainant seeks the 


recovery of $1,092.18 as reparation from respondents on two car- 
loads of potatoes, one of which, PFE 95333, is alleged to have 
been sold to respondent, Harry Klein & Co., under a contract nego- 
tiated by respondent, Joseph Sicker and Company, and the other, 
RD 23970, is alleged to have been consigned to respondent, Joseph 
Sicker and Company, who subsequently turned it over to re- 
spondent, Harry Klein & Co., for sale on complainant’s account. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Regulatory Division, Fruit and Vege- 
table Branch, were served upon both respondents February 16, 
1949. A copy of the report of investigation was served upon the 
attorney for complainant February 17, 1949. On April 5, 1949, 
respondents filed answers, in which the allegations of the com- 
plaint were denied generally. 

Oral hearing was held in New York City October 13, 1950. 
Complainant introduced in evidence at the hearing his own depo- 
sition, together with the testimony of Mannie Summers and 
Pasquale Florentino. Respondent, Harry Klein & Co., introduced 
the testimony of Charles Hessel and Abraham Beegel. Briefs were 
filed by complainant and respondent, Harry Klein & Co. 


Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant is an individual, E. I. Wilens, doing business 
as E. I. Wilens and Company, whose address is 1425 South Racine 
Avenue, Chicago, Illinois. 


2. Respondent, Joseph Sicker, was an individual doing business 
as Joseph Sicker and Company, whose address was 204 Franklin 
Street, New York, New York. At the time of the transactions 
complained of herein, this respondent was licensed under the act. 
Joseph Sicker died in May of 1950. 


3. Respondent, Harry Klein & Co., is a partnership composed 
of Harry Klein and Fanny Klein, whose address is 345 Washing- 
ton Street, New York, New York. This respondent was not 
licensed, but was subject to license, at the time of the transactions 
set forth in the complaint. This respondent subsequently obtained 
a license and paid arrearage covering the period of the trans- 
actions involved herein. 


4. On or about January 31, 1947, in the course of interstate 
commerce, complainant contracted with respondent, Harry Klein 
& Co., to sell the latter one carload of Triumph potatoes at $3.50 
per cwt., delivered New York, subject to buyer’s approval of 
quality on arrival. The contract was negotiated by respondent, 
Joseph Sicker and Company, who acted on behalf of both buyer 
and seller in the transaction. 


5. On or about January 31, 1947, complainant shipped from 
Wheaton, Illinois, to Harry Klein & Co., New York City, car PFE 
95333, containing 840 50-pound sacks of Triumph potatoes. Com- 
plainant invoiced the shipment to the buyer at a total purchase 
price of $1,470, less freight and advances of $350.89, leaving a 
net amount due of $1,119.11. 


6. Car PFE 95333 arrived at Harsimus Cove, Jersey City, 
New Jersey, at 1:30 p.m., February 4, 1947, and Harry Klein & 
Co. was notified of its arrival on the morning of February 5, 1947. 
Complainant, on February 5, 1947, when informed over the tele- 
phone by Joseph Sicker and Company of the inordinate cold 
weather then prevailing in New York, agreed that inspection of 
the shipment should be delayed until the cold abated somewhat. 
On February 7, 1947, Harry Klein & Co. ordered carload PFE 
95333 to be unloaded on February 9 for the market of February 
10. The shipment was unloaded by the railroad on February 8, 
1947, at pier 28 of the New York Produce Terminal. 


7. At the request of Harry Klein & Co., the McCabe Inspection 
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Service inspected the contents of car PFE 95333 on Sunday, Feb- 

ruary 9, 1947, at 4 p.m. Its report indicates the following: 
“The general run are clean, reasonably bright. Average 7% 
large scar and mechanical injuries. Average 50% show small 
sprouts. The potatoes are firm and dry. Are well set, and show 
fairly good red color. Average 1% decay.” 


8. On the morning of February 10, 1947, Harry Klein & Co, 
notified Joseph Sicker and Company that it was rejecting the 
shipment because of color. Thereupon, Abraham Beegel, Sales 
Manager of Joseph Sicker and Company, informed complainant 
of the rejection. On February 11, 1947, the buyer sent complain- 
ant a telegram stating that the produce arrived ‘‘showing quite 
some sprout.” 


9. The parties entered into a new agreement relative to car- 
load PFE 95333, providing that Harry Klein & Co. would sell the 
potatoes for complainant’s account. 


10. On or about February 28, 1947, Harry Klein & Co. ac- 
cepted and paid a draft of $1,119.11, on car PFE 95333, as an 
accommodation or advance to complainant. 


11. On or about Febraury 4, 1947, in the course of interstate 
commerce, complainant consigned to Joseph Sicker and Company, 
to be sold for complainant’s account, car RD 23970 containing 
900 50-pound sacks, each of which contained 5 10-pound sacks, 
of Idaho Russet potatoes, U.S. No. 1 Grade, Size A. 


12. Car RD 23970 was shipped by complainant from Shelley, 
Idaho, and arrived at New York February 7. The consignee was 
notified of its arrival February 8. McCabe Inspection Service in- 
' spected the shipment for Joseph Sicker and Company February 
10, 1947. Its report indicates that 21 bags of potatoes were affected 
by frost. 


13. On or about February 10, 1947, Joseph Sicker and Com- 
pany, with complainant’s consent, delivered car RD 23970 to 
Harry Klein & Co. to be sold for complainant’s account. The ship- 
ment was unloaded and sold from February 10 to February 25, 


1947. 


14. On April 18, 1947, Joseph Sicker and Company, on behalf 
of Harry Klein & Co., submitted to complainant accounts sales 
on cars PFE 95333 and RD 23970. The statements show that after 
deducting $332.68, the net proceeds on car PFE 95333, from 
$1,119.11, the amount advanced on said car, a loss of $786.43 was 
sustained thereon. This deficit was deducted from $803.77, the 
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amount netted on car RD 23970, leaving a final difference of 
$17.34, which sum was tendered by Joseph Sicker and Company 
to complainant. Complainant refused to accept the payment. No 
other amounts were thereafter tendered. 

15. Informal complaint was made within nine months after 
the alleged causes of action accrued. 





































- CONCLUSIONS 
Sales Respondent Joseph Sicker died in May 1950, prior to the issu- 
nant ance of an order in this proceeding. Accordingly, the complaint 
lain. | 2gainst Joseph Sicker and Company should be dismissed. Anony- 
uite mous, 7 A.D. 14. 
Complainant’s dispute with respondent Harry Klein & Co. is 
a. two-fold: first, complainant claims that Harry Klein & Co. (here- 
the inafter referred to as respondent) deducted without reasonable 
cause an alleged loss sustained on the purchase and sale of the 
potatoes in car PFE 95333 from the net proceeds realized on the 
ac- sale of a second carload (RD 23970) on complainant’s behalf; 
an second, complainant maintains that due diligence was not exer- 
cised by respondent in the disposition of carload RD 23970. 
ate Car PFE 95333 containing 840 50-pound sacks of Triumph 
ny, potatoes was shipped by complainant to respondent pursuant to 
ing a contract calling for “one car Triumphs $3.50 per cwt. delivered 
ks, New York City subject buyers approval quality on arrival.” Be- 
cause of cold weather the shipment was not immediately opened 
or inspected upon its arrival at New York. Then, when the cold 
oY) alleviated to permit inspection, respondent says that it invoked 
™ the “subject buyers approval’ provision of the contract and 
n- properly rejected the produce because of sprouts and color 
ry discrepancies and further that complainant agreed to a new ar- 
ed rangement whereby respondent was to handle the potatoes on a 
consignment basis. Complainant vigorously asserts the contrary, 
n- declaring that respondent did not reject the shipment within the 
to lawful limits prescribed by the regulations and that, moreover, 
D- no modification of the original contract was ever agreed upon. 
D, What appears to be the crucial question here is whether the 





parties modified the original agreement with respect to carload 
PFE 95333 so as to provide that the potatoes be handled on con- 
signment. Complainant denied in his testimony that a new agree- 
ment was entered into. Against this, Abraham Beegel, Sales 
Manager of Joseph Sicker and Company, stated that new terms 
were agreed upon with complainant over the telephone February 
10, 1947. Also, Charles Hessel, a salesman for Harry Klein & Co., 
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testified that complainant visited respondent’s place of business 
on or about February 17, 1947, examined the potatoes, and then 
told him: “Do the best you can.” Respondent’s position is sup- 
ported by several records of communication between the parties. 
On February 18, 1947, complainant wired respondent: “PUSH 
SALES RD 23970 PFE 95333,” and on March 18, 1947, complain- 
ant wrote respondent requesting an account sales for car PFE 
95333. Had the parties continued to operate under a contract for 
outright purchase and sale, it seems doubtful that complainant 
would have been so concerned about respondent’s subsequent 
_ progress in the disposition of the potatoes, especially since re- 
spondent had on February 28, 1947, honored complainant’s draft 
for an amount equal to the original invoice price of the shipment. 
The evidence is more in harmony with respondent’s representa- 
tions and accordingly we hold that complainant agreed that re- 
spondent sell carload PFE 95333 for complainant’s account. We 
further find that the record is devoid of proof that respondent 
did not perfect the resale with the diligence and care required 
by law. 

The other carload involved here, RD 23970, arrived at New 
York City February 7, 1947. Notice of its arrival was given to 
Joseph Sicker and Company on the following day, February 8. 
With complainant’s consent Joseph Sicker and Company turned 
the shipment over to respondent on February 10. Unloading and 
sale of the potatoes began on February 10 and was completed on 
February 25. 

Agreement exists between the parties that respondent handled 
carload RD 23970 on complainant’s behalf. Complainant, however, 
claims that respondent failed to promptly and properly sell the 
consigned produce, relying principally on the fact that respondent 
did not complete sale of the shipment until February 25, 1947, 
over two weeks after arrival. Complainant takes the position that 
sales should have been concluded by about February 13, 1947, and 
that by way of returns respondent should have realized, on the 
average, $2.25 per sack since Idaho Russet potatoes of the quality 
contained in the disputed car had an alleged market value of 
from $2.25 to $2.50 per sack in New York from February 8 to 
February 13, 1947. Respondent grossed the sum of $1,719.25, 
whereas complainant contends that on the basis of a unit price 
of $2.25 respondent should have obtained as gross proceeds the 
sum of $2,025. Actually, the Market News Reports for the period 
specified reveal that 50-pound sacks of U.S. No. 1 Idaho Russets 
were bringing as low as $2 per sack on the New York market. 

Merely because respondent’s sales were somewhat protracted 
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in time and perhaps at a price below that of the then existing 
market does not of itself establish lack of diligence on the part 
of respondent. Consideration must also be given to the fact that 
the weather was unusually cold in New York at about the time 
of the arrival of the car and that part of the shipment was af- 
fected by frost. Furthermore, the uncontradicted testimony of 
Abraham Beegel indicates that the potato market in New York 
City was rather slow when respondent received the consigned 
produce. All of this would tend to explain the slow movement of 
the potatoes at possibly an average price below that represented 
to be the prevailing market about the time of arrival. From the 
facts presented we conclude that there is no showing of negligence 
on the part of respondent in the disposal of carload RD 23970. 

The account sales with respect to carload RD 23970 lists demur- 
rage charges of $134.83. Complainant argues that such charges 
at the most should have amounted to $10 and that the potatoes by 
being kept in the car until February 25 were left there an un- 
reasonable length of time. Although one who handles produce on 
consignment may incur reasonable charges in connection with its 
disposition, this does not allow a consignee to in effect select a 
very costly place of storage, such as a railroad car, without show- 
ing that none of the more common and less expensive means of 
storage were available. Therefore, we disallow in the accounting 
on car RD 23970 all but $10 of the demurrage charges listed. This 
amount is conceded to be reasonable by complainant and we accept 
it as such. 

According to the accounts sales submitted to complainant, re- 
spondent sustained on carload PFE 95333 a loss of $786.43 after 
deducting the net proceeds on resale of $332.68 from the $1,119.11 
advanced to complainant on the shipment by respondent. This 
difference was then subtracted from the net proceeds of $803.77 
realized on carload RD 23970, leaving the sum of $17.34 which 
was tendered to complainant but refused by him. Since the sum of 
$17.34 is conceded by respondent to be due complainant, respon- 
dent should pay said amount to complainant. In addition, re- 
spondent by storing potatoes in car RD 23970 for approximately 
18 days after arrival of the produce, failed without reasonable 
cause to perform a duty in connection with the consignment trans- 
action and, thereby, violated section 2 of the act. Accordingly, 
respondent should be allowed to deduct only $10 as the reasonable 
demurrage charges on car RD 23970 instead of $134.83 as listed 
on the acocunt sales. Complainant should be awarded reparation 
in the amount of $124.83 plus $17.34, or $142.17, with interest, 
and the facts should be published, 
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ORDER 


Within 30 days from the date of this order, respondent Harry 
Klein & Co. shall pay to complainant, as reparation, the sum of 
$142.17, plus interest thereon at the rate of 5 percent per annum 
from March 1, 1947, until paid. 


The complaint against Joseph Sicker and Company is dismissed. 
The facts as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 











(No. 2833) 






POMONA CITRUS PACKERS v. LEE ROBBINS. PACA Doc. No. 5532. 
Decided June 12, 1951. 
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Failure to Pay Balance of Purchase Price—Default 





Where complainant alleged that he sold and delivered oranges and tangerines 
to respondent and the latter failed to pay the full purchase price for 



























the produce, and where respondent failed to file an answer, it is held, ] 

respondent’s failure to answer constitutes an admission of the facts 

alleged in the complaint, and his failure to pay the agreed purchase 
price is a violation of the act, for which complainant should be awarded 7 
reparation.* Q 
Effect of Failure to Make Proper Resale upon Determination a 

of Damages 

Where respondent rejected fruit purchased from complainant without reason- c 
able cause, and where complainant failed to resell the produce for the I 
best price obtainable, the resale may not be considered as a proper 7 
basis for the computation of damages.* 0 
f. 

Pomona Citrus Packers, of Pomona Park, Florida, complainant pro se. Mr. 

E. D. Mulville, Presiding Officer. 

Decision by Thomas J. Flavin, Judicial Officer ¥ 
Cc 
PRELIMINARY STATEMENT i 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). bi 
An informal complaint was received June 16, 1950. A formal $- 
reparation complaint was filed October 2, 1950, alleging that on tk 

or about December 16, 1949, complainant sold a truckload of 
oranges and tangerines to respondent; that respondent accepted fa 
* Reference to other points involved in this case will be found in Index-Digest and Subject- ar 





Index in this issue of Agriculture Decisions.—Ed. 
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part of the load only, for which he paid $240; that complainant 
was forced to resell the remainder, for which he realized $255; 
and that complainant was damaged in the amount of $606, no 
part of which has been paid by respondent. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant April 20, 1951. Copies of the report of investigation 
and the formal complaint were served upon respondent April 21, 
1951. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
and that, in accordance with section 47.8(c) of the rules of prac- 
tice, failure to file an answer would constitute a waiver of oral 
hearing and an admission of the facts alleged in the complaint. 
Respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Al J. Rinck, trading as 
Pomona Citrus Packers, whose address is Pomona Park, Florida. 


2. Respondent is an individual, Lee Robbins, whose address is 


714 Charlotte Street, Waycross, Georgia. At the time of the trans- 
action complained of herein respondent was licensed under the 


act. 


3. On or about December 16, 1949, in the course of interstate 
commerce, complainant sold to respondent 120 boxes of oranges, 
U.S. No. 1 grade, Pomona brand, at $2.50 per box and 300 boxes 
of tangerines, U.S. No. 1 grade, Pomona brand, at $2.40 per box, 
f.o.b., or a total contract price, including transportation, of $1,101. 


4. On or about December 16, 1949, oranges and tangerines, 
which conformed with the terms of the contract, were shipped by 
complainant, by truck, from Pomona Park, Florida, to respondent 
in Waycross, Georgia. 


5. Upon arrival at destination respondent accepted the oranges, 
but only 125 boxes of the tangerines, and gave the truck driver 
$40 in cash and a check for $200. Respondent rejected the rest of 
the shipment. 


6. Complainant instructed the truck driver, who was un- 
familiar with selling fruit, to sell the rest of the tangerines at 
any price and come home. The truck driver sold 170 boxes of the 
remaining tangerines in Atlanta for $255, or $1.50 a box, whereas 





876 PERISHABLE AGR. COMMOD. ACT, 1930 No. 2833 
Cite as 10 A.D. 874 


the prevailing price for tangerines, in Atlanta, at that time was 
about $2.75 per box. 


7. The balance due complainant, under the contract, on the 
produce accepted, is $414.75, no part of which has been paid by f 


respondent. 


8. Informal complaint was received June 16, 1950, which was 
within nine months after this cause of action accrued. 


CONCLUSIONS 

Failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint as pro- 
vided in the rules of practice (7 CFR 47.8(c)). 

It appears from the record that respondent denied having pur- 
chased the produce and claimed that the fruit delivered was 
decayed. He also claimed that the part of the shipment accepted 
was purchased from the truck driver. The inspection certificate 
indicates no decay the day previous, however, and respondent has 
failed to keep records which might help to support his contentions. 
In any event, respondent has failed to file an answer to the formal 
complaint. 

Although the complaint alleges a loss to complainant in the 
amount of $606, computed by deducting respondent’s payment and 
the sum realized on resale from the total contract price, the 
record discloses that complainant considered the resale improper, 
and amended his claim, limiting it to the produce accepted by 
respondent. From complainant’s own admissions and the market 
_ hews reports, it appears that the resale of the produce was not 
for the best price obtainable, and is, therefore, not a proper basis 
for the computation of damages. Limiting the proceedings to the 
fruit received by respondent, we find the contract price to be 
$654.75, including transportation, and respondent’s payment of 
$240 left $414.75 due complainant, no part of which has been 
paid. The record fails to support a claim for damages in excess 
of that amount. 

We conclude that respondent’s rejection of the fruit was with- 
out reasonable cause and in violation of section 2 of the act. We 
also conclude that respondent’s failure to pay the agreed purchase 
price for the produce accepted was in violation of the act. Rep- 
aration should be awarded complainant in the amount of $414.75, 
with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $414.75, with interest thereon 
| at the rate of 5 percent per annum from January 1, 1950, until 
paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 2834) 


NIEDERER AND HIRSCH v. W. T. WILEY. PACA Doc. No. 5538. 
Decided June 13, 1951. 


Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold oranges and grapefruit to respond- 
ent and that the latter failed to pay the agreed purchase price, and 
where respondent failed to file an answer to the complaint, it is held, 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and his failure to pay the purchase price 
is in violation of the act, for which reparation should be awarded 
complainant.* 

Messrs. Niederer and Hirsch, of Produce, Florida, complainant pro se. Mr. 
E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on October 23, 1950. Formal 
reparation complaint was filed April 4, 1951, alleging that on or 
about May 13, 1950, complainant sold oranges and grapefruit to 
respondent, but that respondent has not paid the agreed purchase 
price. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon com- 
plainant April 23, 1951. On the same date copies of the report of 
investigation and the formal complaint were served upon re- 
spondent. 

At the time of service of the formal complaint respondent was 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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notified in writing that an answer should be filed within 20 days 
and that, in accordance with section 47.8(c) of the rules of prac- 
tice, failure to file an answer would constitute an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 
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FINDINGS OF FACT 

1. Complainant, Niederer and Hirsch, is a partnership, com- 
posed of Walter Niederer and Ed Hirsch, whose address is Pro- 
duce, Florida. 

2. Respondent is an individual, W. T. Wiley, whose address is 
400 Lakeview Drive, Marshall, Texas. At the time of the trans- 
action complained of herein respondent was licensed under the act. 

3. On or about May 13, 1950, in the course of interstate com- 
merce, complainant sold to respondent the following citrus fruit: 









Item Amount 


BO bomen of orammen @ GE.GB. ooncc cwiccccsccsscucs $100.50 
6 boxes of oranges @ $3.60 ..........cceeee. oo. See 
S hoses Gf crmmes @ SBES qn wc ccc cc ccc cesess 11.55 
3 boxes of seedless grapefruit @ $3.75 .......... 11.25 
8 boxes of PK grapefruit @ $4.75 .............. 38.00 

400 5# sacks of oranges @ $.26 ...........0-e eens 104.00 

10 boxes of 150 oranges @ $3.35 ............000. 33.50 

10 boxes of 176 oranges @ $3.60 ...............-. 36.00 

10 boxes of 200 oranges @ $3.85 ............000- 38.50 

Total $394.90 










oo 











4. Fruit which conformed with the terms of the contract was 
delivered to respondent in Produce, Florida, and transported by 
respondent to Texas. 


5. Respondent has not paid the agreed purchase price of 
$394.90, or any part thereof. 


6. Informal complaint was received on October 23, 1950, 
which was within nine months after this cause of action accrued. 













CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint as pro- 
vided in the rules of practice (7 CFR 47.8(c)). 

Respondent has not paid the agreed purchase price of $394.90 
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for oranges and grapefruit sold to him by complainant on or 
about May 13, 1950. The fruit was purchased f.o.b. complainant’s 
place of business in Produce, Florida, and transported by re- 
spondent, by truck, to Texas. Respondent does not deny his 
obligation in connection with this transaction, and expressed the 
belief that he would be able to make payment after January 1, 
1951. No payment, however, has been made. 

The informal complaint and the invoice show the agreed pur- 



















com- chase price to be $394.90. The complaint indicates that the agreed 
Pro- purchase price was $394.70, but this is apparently a typographical 
error. 

ss is Respondent’s failure to pay the agreed purchase price in con- 
ans- nection with this transaction is in violation of section 2 of the 
act. act. Complainant should be awarded reparation in the amount of 
— $394.90, with interest, and the facts should be published. 

‘uit: 

ORDER 

punt Within 30 days from the date of this order respondent shall 
0.50 pay to complainant, as reparation, $394.90, with interest thereon 
1.60 at the rate of 5 percent per annum from June 1, 1950, until paid. 






1.55 
1.25 
8.00 
4.00 
3.50 
6.00 
8.50 


4.90 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 








(No. 2835) 






OAKFIELD & ELBA GROWERS, INC. v. JIMMY’S PRODUCE COMPANY. 
PACA Doc. No. 5542. Decided June 13, 1951. 
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Failure to Pay Purchase Price—Default 






Where it is alleged that complainant sold onions to respondent and the 
latter has not paid the purchase price, and where respondent failed 
to file an answer which constitutes an admission of the facts alleged 
in the complaint, it is held, respondent’s failure to pay the purchase 
price is a violation of the act, fpr which complainant should be awarded 
reparation.* 


of 






950, 
led. 









Oakfield & Elba Growers, Inc., of Elba, New York, complainant pro se. Mr. 
E. D. Mulville, Presiding Officer. 






Decision by Thomas J. Flavin, Judicial Officer 






* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received February 2, 1951. Formal rep- 
aration complaint was filed on April 24, 1951, alleging that on 
or about October 14, 1950, complainant sold 100 sacks of onions 
to respondent for $125, but that respondent has not paid the 
purchase price. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 

“complainant May 3, 1951. On the same date copies of the report 
of investigation and the formal complaint were served upon 
respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
and that, in accordance with section 47.8(c) of the rules of prac- 
tice, failure to file an answer would constitute an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 

FINDINGS OF FACT 

1. Complainant, Oakfield & Elba Growers, Inc., is a corpora- 

tion, and its address is Elba, New York. 


2. Respondent is an individual, James H. Batuyios, trading as 
Jimmy’s Produce Company, whose address is Wilmington, North 
Carolina. At the time of the transaction complained of herein 
respondent was licensed under the act. 


38. On or about October 14, 1950, in the course of interstate 
commerce, complainant sold to respondent 100 50-pound sacks of 
onions, 75 to 80 percent 2 inches, U.S. No. 1 grade, Dankee brand, 
at $1.25 per sack, or a total purchase price of $125. The sale was 
negotiated by Charles R. Allen, Inc., a broker in Charleston, South 
Carolina, who acted as agent for both parties. 


4. On or about October 16, 1950, onions which conformed with 
the terms of the contract were shipped by complainant, by truck, 
from Elba, New York, to respondent in Wilmington, North 
Carolina. 

5. Upon arrival at destination respondent accepted the onions, 
but has not paid the agreed purchase price of $125, or any part 
thereof. 


6. Informal complaint was received February 2, 1951, which 
was within nine months after this cause of action accrued. 
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CONCLUSIONS 

Failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged’ in the complaint as 
provided in the rules of practice (7 CFR 47.8(c) ). 

Complainant sold 100 sacks of onions to respondent, on or about 
October 14, 1950. The onions were shipped in interstate commerce 
by complainant, and accepted by respondent on delivery. Respon- 
dent has not paid the agreed purchase price of $125, or any part 
thereof. 

Respondent’s failure to pay the purchase price in connection 
with this transaction is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $125, 
with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $125, with interest thereon at 
the rate of 5 percent per annum from November 1, 1950, until 


paid. 
The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 2836) 


TE-PEE MARKETING AGENCY v. SAM PETRO TOMATO COMPANY. 
PACA Doc. No. 5368. Decided June 13, 1951. 


Failure to Pay Purchase Price—Evidence—Burden of Proof of 
Affirmative Defense—Failure to Show New Agreement 
Where complainant sold tomatoes to respondent, which were accepted by 
the latter upon delivery for which it has not paid the purchase prices, 
but alleged as an affirmative defense that complainant released the 
tomatoes to respondent to be sold to the best advantage, it is held, the 
burden was on respondent to establish the new contract, and, since the 
only evidence that there was a release is respondent’s allegation and 
it failed to file an answering statement of facts, there is an insufficient 
basis in the record for finding that there was a new agreement, and 
complainant should be awarded reparation in the amount of the purchase 
prices.* 
. James V. Robins, of Nogales, Arizona, for complainant. Sam Petro 
Tomato Company, of Houston, Texas, respondent pro se. Mr. E. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
~"* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). In- 
formal complaint was received February 17, 1950. Formal repara- 
tion complaint was filed March 22, 1950, alleging that complainant 
sold two carloads of tomatoes to respondent, on or about Janu- 
ary 31 and February 3, 1950, respectively, but that respondent 
has not paid the agreed purchase prices, which total $2,088. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant’s attorney April 10, 1950. On the same day, copies 
of the formal complaint and the report of investigation were 
served upon the respondent. Copies of a supplemental report of 
investigation were served upon respondent August 28, 1950, and 
upon complainant’s attorney August 30, 1950. 

Respondent filed an answer on May 8, 1950, alleging that the 
two carloads of tomatoes were released to him by complainant 
with the request that he dispose of them to the best advantage 
and that after paying freight, duty and repacking charges, re- 
spondent suffered a loss of $749.85. 

Since neither party requested an oral hearing, the proceeding 
is disposed of under the shortened procedure, in accordance with 
section 47.20 of the rules of practice (7 CFR 47.20). Complainant 
filed an opening statement of facts September 12, 1950. A copy 
of this opening statement was served upon respondent’s broker 
October 2, 1950, together with a notification in writing that an 
answering statement of facts should be filed within 20 days 
thereafter. Respondent was directly notified February 8, 1951, by 
_ the Department that an answering statement of facts should be 

filed, and several extensions of time were granted respondent 
subsequent thereto, until May 15, 1951. Respondent, however, 
has not filed an answering statement. Section 47.20(j) of the 
rules of practice provides that failure to file a statement required 
or authorized constitutes a waiver of the right to file such state- 
ment. The issuance of an order is therefore authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Ted H. Pace, trading as Te- 
Pee Marketing Agency, whose address is Ephraim Building, 
Morley Avenue, Nogales, Arizona. At the time of the transactions 
the Te-Pee Marketing Agency was a corporation, but complainant 
was licensed March 1, 1950, and assumed the assets and liabilities 
of the corporation. 
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2. Respondent is an individual, Sam Petro, trading as Sam 
Petro Tomato Company, whose address is 611 Prairie Avenue, 
Houston, Texas. At the time of the transactions complained of 
herein respondent was licensed under the act. 

3. On or about January 31, 1950, in the course of interstate 
commerce, complainant sold, to respondent, 189 lugs of 6 x 6 
fresh tomatoes, Barrancos Brand, and 461 lugs of 6 x 7 fresh 









































‘ tomatoes, Barrancos Brand, in car PFE 91401, for $1.60 per lug, 
TY | fob. inspection and acceptance final, plus crossing charges of 
ee $32.50, or a total purchase price of $1,072.50. 
a 4. Pursuant to the agreement of January 31, 1950, the toma- 
of toes, which conformed with the terms of the contract, were 
and shipped in car PFE 91401, by complainant, from Nogales, Ari- 
zona, to respondent in Houston, Texas. An inspection certificate 
the dated January 31, 1950, indicates that the tomatoes averaged 
ant approximately 85 percent U.S. No. 1 grade. Upon arrival at des- 
age tination, the tomatoes were accepted by respondent, but respon- 
re. dent has not paid the agreed purchase price of $1,072.50, or any 
part thereof. 
ing 5. On or about February 3, 1950, in the course of interstate 
ith commerce, complainant sold, to respondent, 536 lugs of 5 x 6, 
ant 6 x 6, and 6 x 7 fresh tomatoes, Barrancos Brand, at $1.60 per 
py lug and 114 lugs of 7 x 7 fresh tomatoes, Barrancos Brand, at 
ker $1.10 per lug, in car PFE 93674, f.o.b. inspection and acceptance 
an final, plus a crossing charge of $32.50, or a total purchase price 
Lys of $1,015.50. 
by 6. Pursuant to the agreement of February 3, 1950, the toma- 
be toes, which conformed with the terms of the contract, were ship- 
ont ped in car PFE 93674, by complainant, from Nogales, Arizona, 
er, to respondent in Houston, Texas. An inspection certificate dated 
he February 1, 1950, indicates that the tomatoes averaged approxi- 
ed mately 87 percent U.S. No. 1 grade. Upon arrival at destination, 
te- the tomatoes were accepted by respondent, but respondent has not 
ut paid the agreed purchase price of $1,015.50, or any part thereof. 
7. Both purchases were made through respondent’s broker, 
M. J. Hall, whose address is Ephraim Building, Morley Avenue, 
ve Nogales, Arizona. 
, 8. Informal complaint was received February 17, 1950, which 
ns was within nine months after the causes of action accrued. 
nt CONCLUSIONS 
es Respondent in this proceeding has not filed an answering state- 





ment of facts or requested that his answer be considered as the 





884 PERISHABLE AGR. COMMOD. ACT, 1930 No. 2836 F 
Cite as 10 A.D. 881 


answering statement. Respondent’s failure to file an answering 
statement constitutes a waiver of the right to file such statement 
(7 CFR 47.20(j)). 

Respondent alleged in his answer to the complaint that the 
tomatoes were released to him to be sold to the best advantage, 
and, having alleged this affirmative defense the burden was on 
respondent to establish the new contract. Ernest FE. Fadler Com- 
pany v. Weiner & Miller, 8 A.D. 178, 186. Respondent has not sus- 
tained the burden. 

Complainant’s opening statement is in the form of an affidavit 
and signed by respondent’s broker, M. J. Hall. This statement 
reiterates and confirms the allegations set forth in the complaint. 

The report of investigation in this proceeding discloses that 
respondent admits the purchase of the cars of tomatoes through 
M. J. Hall, the broker, and did not deny that the terms were 
f.o.b. acceptance final. It appears from the record that the cars 
arrived February 5 and 8, 1950, respectively, and were allowed 
to remain on the tracks until February 21, 1950. On February 21, 
1950, complainant released the cars open to respondent to facili- 
tate handling and not to, in any way, alter the terms of the con- 
tract. It further appears that respondent expressed a willingness 
to make some payment to complainant, but stated that he was 
financially unable. Respondent requested, and received, an exten- 
sion of time until May 15, 1951, within which to file an answering 
statement of facts. Respondent stated that an effort would be 
made in the meanwhile to obtain a loan and settle the claim. No 
settlement has been made and no statement has been filed. The 
time within which to file the statement has expired. 

Due to respondent’s failure to file an answering statement and 
the fact that respondent has not offered any evidence in support 
of his answer to complainant’s allegations, we conclude that such 
allegations are accurate. 

Respondent’s failure to pay the agreed purchase prices in con- 
nection with these transactions is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$2,088, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $2,088, with interest thereon at 
the rate of 5 percent per annum from March 1, 1950, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 2837) 


THE ARNOLD FRUIT COMPANY v. HOLLEY BROTHERS. PACA Doc. 
No. 5548. Decided June 19, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that it sold fruits and vegetables to respondent 
and the latter has not paid the purchase price, and where respondent 
failed to file an answer, it is held, his failure to file an answer con- 
stitutes an admission of the facts alleged in the complaint, and his 
failure to pay the purchase price is a violation of the act, for which 
complainant should be awarded reparation.* 


Jurisdiction—“Perishable Agricultural Commodities” 


The term “perishable agricultural commodities”, as used in the act means 
fresh fruits and vegetables and does not include peanuts, and therefore, 
there is no jurisdiction with respect to that commodity.* 


The Arnold Fruit Company, of Jacksonville, Florida, complainant pro se. 
Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received January 26, 1951. Formal rep- 
aration complaint was filed on April 20, 1951, alleging that com- 
plainant sold fruit and vegetables to respondent on or about 
June 18, 1950, but that respondent has not paid the purchase 
price, or any part thereof. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant on May 3, 1951. On the same date, copies of the 
report of investigation and the formal complaint were served 
upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
and that, in accordance with section 47.8(c) of the rules of 
practice, failure to file an answer would constitute an admission 
of the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant, The Arnold Fruit Company, is a partnership 
composed of John Skillman Arnold, Hiram Victor Arnold, and 
Charles London Arnold, whose address is 400 West Bay Street, 
Jacksonville, Florida. 


2. Respondent, Holley Brothers, is a partnership, composed of 
Carl E. Holley and H. Frank Holley, whose address is Perry, 
Georgia. Respondent was not licensed at the time of the transac- 
tion involved in this case, but was subject to license. Respondent 
subsequently applied for and was issued a license, at which time 
respondent paid arrearage covering the period of the transaction 
here involved. 


3. On or about June 18, 1950, in the course of interstate com- 
merce, complainant sold to respondent the following produce: 


Item Amount 


Crate Carrots @ $4.85 $ 4.85 
Bags California Potatoes @ $4.00 28.00 
Crates Lettuce @ $4.50 27.00 
Box 432 S.K. Lemons @ $9.50 9.50 
Boxes 490 8.K. Lemons @ $9.50 28.50 
Boxes 588 8.K. Lemons @ $9.50 19.00 
Crates Sweet Potatoes @ $2.50 12.50 
Bags Jumbo Babosa Onions @ $2.25 13.50 
Boxes 1388 Byrd Winesap Apples @ $3.50 14.00 
Crates 4 Golden Celery @ $4.50 13.50 
Bags 100# Maine Potatoes @ $3.75 30.00 
Box Bananas No Charge 

Stems Bananas 612# @ $ .06 36.72 
Boxes 40# “ @ $2.80 42.00 
Boxes 50# “ @ $3.50 10.50 
Boxes 25# “ @$ 1.75 17.50 


Total $307.07 


1 
7 
6 
1 
3 
2 
5 
6 
4 
3 
8 
1 
19 


4. On or about June 18, 1950, fruit and vegetables, which con- 
formed with the terms of the contract were delivered to and 
accepted by, respondent in Jacksonville, Florida, and transported 
in respondent’s truck to Perry, Georgia. 

5. Respondent has not paid the purchase price of $307.07, or 
any part thereof. 


6. Informal complaint was received January 26, 1951, which 
was within nine months after the cause of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint (7 CFR 
47.8(c)). 

Complainant sold fruit and vegetables to respondent for a total 
purchase price of $307.07. The produce was delivered to, and 
accepted by, respondent, and transported in interstate commerce 
by respondent. Respondent has not paid the purchase price, or 
any part thereof. 

It appears from the complaint and invoice that complainant 
also sold a bag of peanuts to respondent as part of the same 
transaction, but the Perishable Agricultural Commodities Act is 
limited to fresh fruits and fresh vegetables and we are without 
jurisdiction with respect to that commodity. 

Respondent’s failure to pay the agreed purchase price in con- 
nection with this transaction is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$307.07, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $307.07, with interest thereon 
at the rate of 5 percent per annum from July 1, 1950, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 2838) 


GEORGE A. BONNET Co. v. FARMERS POTATO EXCHANGE. PACA 
Doc. No. 5398. Decided June 19, 1951. 


Failure to Pay Deficit on Consignment 


Where complainant sustained a deficit on a carload of potatoes handled 
for respondent on a consignment basis and respondent refused to re- 
imburse complainant for the deficit, held, failure to pay the deficit 
sustained is a violation of the act, for which reparation should be 
awarded complainant.* 


Contract of Purchase and Sale—Burden of Proof as to Agreement 
to Assume Loss on Consignment Shipment 


Where respondent contended that complainant agreed to assume any loss 
sustained in handling a consignment shipment, held, in a consignment 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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transaction the principal customarily reimburses the consignee for 
any deficit sustained, so that where one contends that the agreement 
was otherwise, he has the burden of proving such contention, and from 
the record in this case it is concluded that respondent failed to sustain 


that burden.* 

George A. Bonnet Co., of New Orleans, Louisiana, complainant pro se. Mr. 
Frank R. Day, of Plainview, Texas, for respondent. Mr. Webster P, 
Maxson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received November 16, 1949. In a formal 
complaint filed April 20, 1950, complainant alleges that it handled 
a carload of potatoes on consignment for respondent, that after 
deducting railroad charges, commission, and other necessary ex- 
penses from the proceeds of sale, it sustained a deficit of $377.49, 
and that respondent has failed to reimburse complainant for this 
amount. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch were served upon respondent July 10, 1950. A 
copy of the report of investigation was served upon complainant 
July 11, 1950. Respondent answered on July 31, 1950, denying 
any obligation to complainant, and contending that complainant 
agreed not to charge respondent for any deficit which might result 
from the undertaking, and that complainant failed to make an 
accounting within a reasonable time. 

Since the amount in dispute does not exceed $500, the record 
was formed in accordance with the shortened method of procedure 
provided by the rules of practice. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of George A. Bonnet 
and Harry M. Bonnet, doing business as George A. Bonnet Co., 
whose address is 410 South Front Street, New Orleans 12, 
Louisiana. 


2. Respondent is an individual, Otto Steinberg, trading as 
Farmers Potato Exchange, whose address is Box 242, Plainview, 
Texas. Respondent was licensed under the act at the time of the 
transaction involved herein. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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3. On or about August 16, 1949, in the course of interstate 
commerce, complainant agreed to handle on consignment for 
respondent 360 sacks of Texas potatoes contained in car SFRD 
25471. The carload had been originally shipped from Plainview, 
Texas, on or about August 11, 1949. At the time the agreement 
was made, the shipment was at Shreveport, Louisiana, having 
been rejected by the Quartermaster at the Army Air Base there 
because of the poor condition of the potatoes. 


4. Car SFRD 25471 arrived in New Orleans on or about 
August 20, 1949 and was unloaded there by complainant on or 
about August 22, 1949. The entire shipment was officially in- 
spected at complainant’s request on the day of unloading. A sub- 
sequent Federal inspection of 36 sacks of the potatoes was made 
on or about September 16, 1949. 


5. On or about October 24, 1949, complainant sent respondent 
the following account sales with respect to the disputed load: 


Expenses : 
Freight $521.47 
Labor 64.80 
Empty Sxs 10.00 
Inspection Fees 7.50 
Drayage 18.00 
Commission 27.66 


649.43 
Sales: 286.55 


Amount Due: 362.88 


The amount of storage expense was not available until October 
26, 1949, when it was charged by the railroad at $14.61. This in- 
creased the total expenses to $664.04 and the deficit to $377.49. 
Complainant mistakenly listed its commission expense as $27.66; 
whereas computed on the agreed basis of 10 percent of gross sales, 
it comes to $28.66. Complainant has not been reimbursed for any 
part of the deficit. 

6. Informal complaint was filed within nine months after the 
alleged cause of action accrued. 


CONCLUSIONS 


The principal question for our consideration is whether com- 
plainant agreed to assume any losses that might result from the 
sale of a carload of potatoes handled by complainant for re- 
spondent’s account. Respondent contends that he informed com- 
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plainant that he had a rejected carload of potatoes belonging to 
C. A. Pierce at Shreveport, Louisiana and that complainant as- 
sented to sell the load on a consignment basis without charging 
respondent or Pierce for any possible losses. Complainant denies 
such agreement and maintains that respondent is liable for the 
deficit of $377.49 resulting from said venture. 

Respondent believes that a letter written by T. T. Montgomery 
of the Texas State Inspection Bureau to the Department serves 
to corroborate his position. Yet in the letter Montgomery explicitly 
states that he did not know on what terms complainant agreed to 
handle the carload. Even though complainant knew that the 
potatoes had been previously rejected because of their poor con- 
dition, complainant agreed to handle the load before inspection 
could be made and in fact accepted the produce after inspection 
was obtained. This is indicative of the fact that complainant did 
not undertake to insure the profitable outcome of the undertaking. 
Complainant did not stand to make any unusual gains from this 
transaction; it was to receive the usual 10 percent commission on 
the gross sales. 

Customarily, the principal reimburses the consignee for any 
deficit sustained in connection with a consignment transaction, 
so that where one contends that the agreement was otherwise, he 
has the burden of proving such contention. From the record be- 
fore us, we conclude that respondent has failed to sustain that 
burden. We conclude further that the shipment in question was 
turned over to complainant for handling on the usual consignment 
basis. 

Respondent also claims that complainant was negligent in not 
promptly notifying respondent of the deficit. According to re 
spondent, he was not aware of the loss previous to the receipt of 
the account sales dated October 24, 1949, while complainant actu- 
ally had possession of the load on August 20, 1949. Without de- 
ciding whether complainant failed to exercise reasonable care in 
this respect, we find that this defense is of no avail on the grounds 
that respondent has failed to show the extent he was damaged, if 
any, by complainant’s action. 

It is not necessary to decide whether respondent or C. A. Pierce 
was the principal in fact since it is apparent from the record that 
complainant was not aware of Pierce’s interest in the potatoes. 
Thus, the rule pertaining to the undisclosed principal situation 
would apply in any event to hold respondent liable. Restatement 
of Agency, Secs. 320, 322, and 460(2). 

The report of investigation shows that complainant understated 
its commission charge by one dollar in computing the net loss. 
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According, we will allow the added amount. There is nothing in 
the record to show that any of the other expenses or charges listed 
on the account sales were inaccurate or improper or that the sales 
were not promptly and properly effected. 

Failure by respondent to reimburse complainant for the deficit 
of $378.49 sustained by complainant on the consignment trans- 
action is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $378.49, plus interest, 
and the facts should be published. 


ORDER 
Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $378.49, with interest thereon 
at the rate of 5 percent per annum from November 1, 1949, until 
paid. 
The facts and gircumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 2839) 


LONG VALLEY FARMS Co. v. KROGER COMPANY AND WESCO Foops 
CoMPANY. PACA Doc. No. 5127. Decided June 19, 1951. 


Stay Order—Avoiding Controversy between Parties—Failure to File 
Petition for Reconsideration within Limitation Period 


Where a respondent filed a petition for reconsideration 3 days after the 
expiration of the 10-day period provided by the rules of practice for such 
filing, the petition does not operate as an automatic stay, but to avoid 
any controversy on this point the prior order is hereby stayed, pending 
the issuance of a further order in this proceeding.* 


Mr. R. W. Gudgeon, of Chicago, Illinois, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued May 21, 1951, awarding reparation against re- 
spondents in the amount of $1,030.06, with interest thereon at the 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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rate of 5 percent per annum from November 1, 1947, until paid, 
A copy of the order was served upon complainant May 24, 1951, 
and copies of the order were served upon respondents May 23, 
1951. 


A petition for reconsideration was filed by respondent Wesco 
Foods Company on behalf of both respondents on June 5, 1951, 
or three days after the expiration of the 10-day period provided 
by the rules of practice for such filing. Hence, the petition does 
not operate as an automatic stay. 

To avoid any controversy concerning the petition being filed 
out of time the order of May 21, 1951, is hereby stayed pending 
the issuance of a further order in this proceeding. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2840) 


HOLLYWOOD PRODUCE EXCHANGE, INC. v. LOUIS GUBEL, INC. 
PACA Doc. No. 5516. Decided June 20, 1951. 


Failure to Pay on Joint Account—Default 


Where it is alleged that complainant shipped a truckload of potatoes to 
respondent and the latter sold them on a joint account basis but 
failed to pay complainant, and where respondent failed to file an 
answer, held, his failure to file an answer constitutes an admission 
of the facts alleged in the complaint and a waiver of oral hearing, 
and his failure to make payment is in violation of the act, for which 
reparation should be awarded complainant.* 


Hollywood Produce Exchange, Inc., of Meggett, S. C., complainant pro se. 
Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on September 26, 1950. For- 
mal reparation complaint was filed on December 22, 1950, alleging 
that complainant shipped a truckload of potatoes to respondent on 
or about June 14, 1950, to be sold by respondent on a joint account 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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paid. basis, which respondent did, but that respondent has not made 
1951, payment to complainant. Complainant now seeks to recover the 
Ly 23, amount due in connection with this transaction. 
A copy of the report of investigation made by the Regulatory 
Nesco | Division of the Fruit and Vegetable Branch was served upon 
1951, | complainant on March 6, 1951. On March 13, 1951, copies of the 
vided report of investigation and the formal complaint were served 
- does upon respondent. A copy of the supplemental report of investiga- 
tion was served upon complainant May 28, 1951. An effort was 
- filed made to serve a copy of the supplemental report of investigation 
ading upon respondent, by registered mail posted May 25, 1951, but was 


returned with the notation “unclaimed” marked on the envelope. 
On June 12, 1951, a copy of the supplemental report was sent to 
respondent, regular mail, at its last known address, in conformity 
with section 47.4 of the rules of practice. 

At the time of the service of the formal complaint, respondent 
was notified in writing that an answer should be filed within 20 
days thereafter and that, in accordance with section 47.8(c) of 
the rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 











INC. 







FINDINGS OF FACT 


1. Complainant, Hollywood Produce Exchange, Inc., is a cor- 
poration, and its address is Meggett, South Carolina. 
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2. Respondent, Louis Gubel, Inc., is a corporation, and its ad- 
dress is 1755 North 57th Street, Philadelphia, Pennsylvania. At 
the time of the transaction complained of herein respondent was 
licensed under the act. 


38. On or about June 14, 1950, in the course of interstate com- 
merce, complainant shipped to respondent 270 bags of Size A 
potatoes, at $3 per bag, f.o.b. shipping point, or a total purchase 
price of $810. It was agreed that respondent was to sell the pota- 
toes on a joint account basis, and complainant and respondent 


















<< were to share equally in any profit or loss. 

2q.). 

Tor. 4. On or about June 14, 1950, potatoes which conformed with 
ving the terms of the contract were shipped by complainant, by truck, 
t on from Legare, South Carolina, to respondent in Philadelphia, Penn- 
unt sylvania. 

sject- 5. Upon arrival at destination, the potatoes were accepted by 





respondent and sold for $971.25. Complainant paid the freight 
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cost of $236.59, and thus the total delivered cost to complainant 
was $1,046.59. There was an unloading charge of $6 which made 
a loss on the transaction of $81.34 and complainant’s share was 
half of this loss, or $40.67. Complainant was therefore entitled to 
$1,005.92. 


6. Respondent sent his check to complainant for $1,002.38, in 
settlement of this transaction, but stopped payment thereon, 
which resulted in bank charges to complainant of $3.83, which 
increased the sum due complainant to $1,009.75. 


7. On or about August 31, 1950, respondent returned a check 
of complainant’s for $220.83, made in connection with a different 
transaction, and requested that this amount be applied to its debt, 
thus reducing the sum due complainant to $788.92. 


8. Respondent has not paid complainant the amount of $788.92, 
or any part thereof. 


9. Informal complaint was received on September 26, 1950, 
which was within nine months after this cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint consti- 
tutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice (7 
CFR 47.8(c)). 

The parties herein agreed that complainant would ship a truck- 
load of potatoes to respondent, f.o.b., and that respondent would 
sell them in Philadelphia for their joint account, sharing profits 
and losses with complainant on an equal basis. Complainant sup- 
plied the produce and paid the freight charges. Respondent sold 
the potatoes, but has not paid complainant the balance due. 

Complainant, in its complaint, alleged that the value of the 
potatoes was $810 and the freight charges $229.50, or a total 
delivered cost of $1,039.50; that the potatoes were sold for 
$971.25; that there was a loss of $74.25, complainant’s share of 
which was $37.12, leaving $1,002.38 due complainant; that bank 
charges on respondent’s check amounted to $3.83, which increased 
this sum to $1,006.21; and that respondent later reduced this 
amount by $220.83, but has not paid the balance of $785.38. It 
appears from the record that there was a charge of $6 for unload- 
ing which was considered in arriving at the loss of $74.25. The 
supplemental report of investigation discloses that the freight 
charges were $236.59 rather than $229.50 as alleged, which would 
increase the amount due complainant. 
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The total delivered cost, consisting of value of produce $810 
and freight $236.59, was $1,046.59. There was a loss on the ship- 
ment of $81.34, or $40.67 each. Thus complainant would be en- 
titled to $1,005.92 from respondent plus $3.83 as a result of bank 
charges, or a total of $1,009.75. Respondent’s payment of $220.83 
leaves a balance of $788.92 due complainant, no part of which 
has been paid. 

Respondent’s failure to pay the balance due of $788.92 in con- 
nection with this transaction is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$788.92, with interest, and the facts should be published. 
















ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $788.92, with interest thereon at 
the rate of 5 percent per annum from July 1, 1950, until paid. 


The facts and circumstances set forth herein shall be published. 









Copies hereof shall be served upon the parties. 







(No. 2841) 






S. & D. WOLF Co. v. JOSEPH BLUMBERG & Sons, INC. PACA Doc. 
No. 5431. Decided June 20, 1951. 







Prior Order Stayed 


Order dismissing complaint stayed pending issuance of a further order. 









Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. 






Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seq.), an order was 
issued June 4, 1951, dismissing the complaint. By letter dated 
June 11, 1951, complainant’s attorney requested an extension of 
time in which to file a petition for reconsideration, which exten- 
sion has been granted. 


The order of June 4, 1951, is hereby stayed pending the issuance 
of a further order in this proceeding. 












Copies hereof shall be served on the parties. 





PERISHABLE AGR. COMMOD. ACT, 1930 No. 2849 
Cite as 10 A.D, 89% 


(No. 2842) 
PACA Doc. No. 5320.* Decided June 20, 1951. 


Dismissal—Settlement between Parties 


The Department having received a letter from complainant’s attorney to 
the effect that complainant had received the balance of the settlement 
agreed upon and authorizing dismissal of the complaint, the complaint 
is, accordingly, dismissed. 


. Warren S. Earhart, of Kansas City, Missouri, for complainant. Mr, 
William R. Hulsy, of Bakersfield, California, for respondent. Mr. E. D, 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received October 5, 1948, and a formal 
reparation complaint was filed July 15, 1949, wherein complainant 
sought to recover a loss alleged to have been sustained on a pur- 
chase of four carloads of potatoes from respondent during June 
1948. The respondent filed an answer to the complaint on April 


17, 1950, and requested an oral hearing. 


By letter dated June 6, 1951, complainant’s attorney notified the 
Department that complainant has been paid the balance due under 
a settlement agreement reached by the parties and authorized dis- 
missal of the complaint. Accordingly, the complaint filed herein 
is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 2843) 
PACA Doc. No. 5127.* Decided June 27, 1951. 


Dismissal of Petition for Reconsideration 


Petition for reconsideration dismissed where the prior order is supported 
by the evidence of record and applicable principles of law.** 


Mr. R. W. Gudgeon, of Chicago, Illinois, for respondents. 
Decision by Thomas J. Flavin, Judicial Officer 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued May 21, 1951, awarding reparation to complain- 
ant against respondents in the amount of $1,030.06, with interest. 
Copies of this order were served upon respondents May 23, 1951. 

A petition for reconsideration was filed by respondent * * * 
on June 5, 1951. A stay order was issued June 19, 1951. Respond- 
ent * * * contends that the Secretary erred in concluding 
that the term “subject good condition on arrival” was not part 
of the contract entered into between complainant and respondent 
on October 20, 1947. It is argued that the quoted term was part 
of the contract; that the apples were not in good condition on 
arrival; and that therefore its rejection of the shipment was for 
a reasonable cause. As an alternative defense, this respondent 
contends that, if this term was not agreed to by complainant, 
there was no mutual assent or binding contract. 

The issues referred to in the petition were discussed and con- 
sidered in our decision of May 21, 1951. In our opinion, the order 
is supported by the evidence and the applicable principles of law. 
The petition is hereby dismissed without prior service thereof 
upon complainant. 


The reparation awarded in the order of May 21, 1951, shall be 
paid within 30 days from the date of this order. 

This order shall be published and copies hereof shall be served 
upon the parties. 


(No. 2844) 
PACA Doc. No. 5408.* Decided June 27, 1951. 


Dismissal of Petition for Reconsideration 


Petition for reconsideration dismissed where the prior order is supported by 
the evidence of record and applicable law.** 


Complainant pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER AMENDING PRIOR ORDER AND DISMISSING PETITION 
FOR RECONSIDERATION 
In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed, 
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order was issued on April 25, 1951, dismissing the complaint as 
to both respondents. Complainant instituted the proceeding to re. 
cover compensation for his services as a correspondent broker in 
negotiating a sale of frozen raspberries for respondent * * *, 
who was acting as a broker in the transaction for the seller, 
respondent * * *. Complainant’s claim for his commission 
was dismissed as to the seller, * * *,on the ground that there 
was no privity of contract between complainant and the seller, 
It was dismissed as to the seller’s broker, * * *, because the 
agreement between * * * and complainant, under which 
* * * employed complainant as his correspondent broker, pro- 
vided that complainant was to be allowed to share equally with 
* * * all commissions received from the transaction, and, to 
the time of the order, no commissions had been received by 
* * * Tn other words, the decision held that complainant had 
a claim against * * * only, since he was * * * agent 
in the transaction, and not an agent of * * *, but since his 
contract of employment with * * * provided for payment of 
compensation to complainant only upon receipt of a commission 
by * * *, which commission had not yet been received, 
* * * liability to complainant had not yet arisen, and there- 
fore complainant’s action against this respondent was premature. 

On May 14, 1951, a stay order was issued, pursuant to com- 
plainant’s request, to afford additional. time within which to file 
a petition for reconsideration. Complainant’s petition was filed on 
May 21, 1951, which was within the additional time allowed. 

Section 47.24(a) of the rules of practice requires that: “Every 
such petition shall state specifically the matters claimed to have 
been erroneously decided and the alleged errors.” 

Complainant’s petition first contends that the decision “side 
steps the principal issue and goes far afield with some legalistic 
argument over agency relationships.” Complainant does not state 
specifically what he believes to be the principal issue nor for what 
reason he believes the principles of the law of agency inapplicable. 
We find no error in the decision in this respect. 

After copying in full the findings of fact of the decision of 
April 25, 1951, the petition assigns as error the determination that 
the seller, * * *, did not adopt complainant as its own agent 
and therefore did not obligate itself to pay him a commission for 
his services. Complainant contends that: “When * * *  them- 
selves sent the wires to me, and followed with samples—in re- 
sponse to the request initiated by me—surely by those actions 
they ratified my agency.” To support this contention complainant 
relies upon the fact that * * * admits that it knew its agent, 
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* * * had engaged complainant as a corresponding broker, 
and admits that it approved of * * * sodealing. 

Complainant does not claim that the facts were other than 
those upon which the Department based its determination. Nor 
does he challenge the principles of law applied to those facts. His 
assignment of error on this point consists merely of a re-assertion 
of his argument, already fully considered in the April 25th deci- 
sion, that * * * admitted approval of complainant’s role in 
the transaction constituted an adoption of complainant by 
+ * * as * * * agent with an implied promise to pay 
him for his services. 

The seller, * * *, did send one night letter to complainant 
(complainant’s Exhibit 3). The message contained therein reads 
as follows: 

“ONE 30 LB TIN RASPBERRIES SEND FLIGHT 500 JUNE 

20 1155 PM WILL ARRIVE CHICAGO NORTH WEST 

FLIGHT 406 110 PM 6 - 21” 

Certainly, by its terms, this night letter does not establish any 
agency nor make any promise to complainant that he shall be 
paid by * * *. The question of whether the seller adopted 
complainant as its agent depends upon the seller’s intent. Obvi- 
ously this night letter was intended as nothing more than notifi- 
cation to the addressee that a sample was being sent. When 
* * * agent, * * *, requested that samples be sent to 
and to complainant, * * * sent the samples and, 
because they were frozen perishable commodities, notified the 
addressees that they were being sent. In our opinion, sending a 
sample to complainant together with a night letter informing him 
that it was being sent did not make complainant an agent of the 
seller with a promise of a commission from * * *, any more 
than the identical sample and the identical night letter to 
* * * made them an agent or promised them a commission. 
True, it indicates that * * * had no objection to * * * 
working with the aid of a correspondent broker, but it had no 
greater effect than that. The law is clear on the point. The mere 
fact that the principal has knowledge that the agent has employed 
a sub-agent to assist in transacting the business of the agency, 
or that the principal accepts the employment as beneficial, does 
not prove an agreement by the principal to pay for the services of 
the person so employed. To hold the principal to payment, privity 
of contract between the principal and the sub-agent should appear. 
Automobile Banking Corp. v. Willison, 181 Md. 118, 28 A 2d 864 
(1942) ; Barry v. French, 200 Ark. 401, 1389 SW 2d 381 (1940); 
Rutledge v. United Services Life Ins. Co., 171 Fed. 2d 27 (1948); 


* * * 
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2 CJS 1360 (Agency, Section 136); Restatement, Agency Section 
458, comment a. Complainant’s claim for compensation was prop- 
erly dismissed astorespondent * * * . 

The remainder of complainant’s petition is devoted to a general 
criticism of the results reached, without specification as to what 
portions of the decision are in error or in what respects they are 
in error. Complainant argues that since the decision precludes a 
recovery against * * * and allows hima remedy only against 
his employer, * * *, he is thereby left without any remedy 
whatsoever because * * * is no longer representing * * *, 
. and therefore it would be “unrealistic” to expect * * * to collect 
what is due him. Such is clearly not the case. Under the decision, 
complainant, in accordance with the terms of his contract, is en- 
titled to one-half of whatever fee is paid respondent * * *, 
However, complainant, in accordance with the terms of his con- 
tract, cannot properly demand payment from * * *_ until 
* * * has received such payment. In short, complainant has 
only a right to share in what * * * receives. * * * ig 
not absolutely and unconditionally liable to complainant. There is 
a condition precedent to his duty to pay. Of course,if * * * 
does not receive payment by reason of his own fault in the trans- 
action, that is, if he improperly performed his duties so as to 
relieve his principal of any obligation to him, or if he simply 
refuses to collect what is actually due him, then the condition is 
waived and complainant is entitled to payment from * * * 
for services properly performed notwithstanding the fact that 
* * * has not received payment. The decision, in holding that 
* * * duty to pay complainant had not yet arisen, did not 
wholly deny recourse against that respondent. On the contrary, it 
‘acknowledged complainant’s potential right against * * *. 

A misunderstanding of the substance of the decision is re- 
flected in complainant’s insistence that: “Surely, then the seller 
should pay someone for services rendered.” The decision in no 
way relieves * * * of any obligation it may have to pay 
brokerage fees. It decides only that this complainant has no claim 
against * * * because he was not an agent of * * *, 
and * * * never promised, expressly or impliedly, that it 
would pay him his commission. All parties understood that com- 
plainant was * * * agent. It was * * * who promised 
him compensation. 

Complainant goes on to accuse the Department of having, by 
this decision, established a pattern whereby either buyer or seller, 
by connivance and fraud, can escape his obligations under a con- 
tract of purchase and sale. Complainant’s fears on this score are 



















































No. 2846 C. BASIL CO. v. S. A. GERRARD CO. 901 
Cite as 10 A.D. 901 


totally unfounded. The decision made no findings with respect to 
the alleged contracts of purchase and sale in this transaction, 
much less relieved buyer or seller of whatever obligations they 
may have thereunder. 

The decision of April 25, 1951, dismissed the complaint as to 
both respondents. However, as to respondent * * *, we rec- 
ognized a potential claim, but held that complainant’s action 
thereon was premature. Consistent with that holding, the com- 
plaint against respondent * * * should have been dismissed 
without prejudice to complainant’s right to institute an action at 
a later date, after * * * hascollected from * * *. The 
decision should be amended accordingly. Complainant’s petition 
for reconsideration should be dismissed. 

On June 11, 1951, after the above was written but before the 
order was issued, a telegram was received from complainant 
asking that our decision be delayed because complainant had 
“additional important pertinent data” which would be forwarded 
within a few days. The additional data was received June 21, 
1951, and has been carefully considered. However, nothing con- 
tained therein convinces us that any change should be made in 
the conclusions already reached. 


ORDER 
Complainant’s petition for reconsideration is dismissed. 


The order of April 25, 1951, in this proceeding is hereby 
amended to delete the words: “The complaint is dismissed,” and 
to substitute therefor the following: 

“The complaint against respondent * * *, is dismissed. 

“The complaint against respondent * * * is dismissed 

without prejudice.” 

Copies hereof shall be served upon the parties. 


(No. 2845) 


C. BASIL COMPANY v. THE S. A. GERRARD Co. PACA Doc. No. 
5392. Decided June 29, 1951. 


Dismissal of Petition for Reconsideration 


No error in previous conclusion that loss of profits by complainant-purchaser 
was not within the contemplation of the parties where the record 
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shows respondent-seller did not have notice of the resale upon which the 
alleged loss is based.* 


Dismissal of Petition for Reconsideration 


No error in dismissal for complainant-purchaser’s failure to prove damages 
where the purchaser established the value, on a job lot basis, of cauli- 
flower actually received, but failed to establish what value on a job 
lot basis cauliflower would have had if it had met contract requirements,* 


Damages—Loss of Profits—Resale 


To prove damages based upon loss of profits on resale, purchaser must 
show damages were within the contemplation of the parties and were 
certain. The fact that buyer was in the business of buying and selling 
perishables was insufficient, in and of itself, to impute notice to seller 
that breach by it would result in loss of profits claimed.* 


Measure of Damages Based on Breach of Contract 
Where damages claimed are based upon the difference between the value 
of the commodity actually received and the value which such com- 
modity would have had if it had met contract requirements, both values 
must be established on the same basis, that is, job lot prices may not 
be compared with carlot prices.* 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. The S. A. Gerrard 
Co., of Cincinnati, Ohio, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, an order was entered 
January 29, 1951, dismissing the complaint. The order was based 
upon our conclusions that respondent had sold and delivered to 
complainant a carload of cauliflower which, in violation of the 
act, failed to meet contract requirements by reason of the fact 
that it was not in suitable shipping condition; and that complain- 
ant had failed to prove the amount of damages sustained by it. 
Copies of the order were served by registered mail upon each of 
the parties on January 31, 1951. On February 8, 1951, and within 
the time required by the rules of practice, complainant filed a 
petition for reconsideration of our order herein. A copy of com- 
plainant’s petition was served upon respondent by registered mail, 
and respondent filed an answer thereto on March 1, 1951. 

In its petition for reconsideration complainant first alleges 
error in our conclusion that complainant’s loss of profits on its 
resale of the cauliflower in question to the Wesco Foods Com- 
pany, St. Louis, Missouri, was not within the contemplation of 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions,—Ed. 
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the parties. The claim for loss of profits is a claim for special 
damages over and above those represented by the difference be- 
tween the value of produce meeting contract requirements and 
the value of the produce actually delivered. With respect to such 
special damages, it is clear that respondent can be held respon- 
sible only for such consequences as may reasonably be supposed 
to have been within the contemplation of the parties at the time 
of making their contract. Globe Refining Company v. Landa Cot- 
ton Oil Company, 190 U.S. 540 (1903). A second condition or 
limitation upon recovery for loss of profits is the requirement 
that the prospective profits must be certain. Lapp v. Illinois Watch 
Co., 104 Ill. App. 255 (1902); Note, 88 A.L.R. 1440 (1934). We 
do not question that complainant’s resale to the Wesco Foods 
Company was actually made as alleged. This sale, however, was 
made some 3 or 4 days after the sale by respondent to complain- 
ant. Obviously, respondent did not have actual notice of com- 
plainant’s resale contract. The questions then arising are whether 
(1) the fact that complainant was in the business of buying and 
selling perishable agricultural commodities was a sufficient basis, 
in and of itself, upon which to impute notice to respondent that 
breach by it would result in the loss of profits claimed; and (2) 
whether complainant’s prospective profits were sufficiently certain 
at the time of the sale by respondent to be recoverable herein. We 
think both questions should be answered in the negative. 

Both parties hereto are dealers in perishable agricultural com- 
modities. It was, of course, the hope and expectation of the buyer 
that a profit would be realized upon resale. In transactions of the 
kind here in question, however, buyers are not assured of any 
particular margin of profit, as are dealers in certain other goods; 
as, for example, those engaged in the sales of new automobiles 
at designated list prices. Here, the market for perishables was 
subject to fluctuation. At the time of the transaction between the 
parties, the amount of complainant’s prospective profits was de- 
pendent upon subsequent marketing conditions and upon com- 
plainant’s subsequent conduct. Indeed, aside from complainant’s 
efforts or ability to effect a resale, it was not even certain that 
complainant would reap a profit for, if the market declined suffi- 
ciently, then complainant would incur a loss. As of the date of 
the contract then, the amount of the buyer’s prospective profit 
not only was uncertain, but there was no assurance there would 
be a profit. Upon these facts we believe complainant-buyer’s loss 
of prospective profits was uncertain, and should not be held to 
have been within the contemplation of the parties at the time they 
entered into their contract. 
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Admittedly, the state of the law with respect to recovery for 
loss of profits is in some confusion. Many jurisdictions hold that 
that the seller’s knowledge that the buyer is a dealer in the kind 
of goods purchased is sufficient to impute to the former notice of 
the fact that the goods are intended for resale and to subject him 
to liability, upon breach, for special damages based upon the 
buyer’s resale in the ordinary course of business, although the 
seller had no knowledge of any actual resale or specific customer 
to whom the goods were intended to be resold and there was none 
at the time of the original sale. See 88 A.L.R. 1439, 1471. There 
are, however, numerous decisions to the contrary, and many of 
’ the latter originate in jurisdictions where the courts are concerned 
with a large volume of controversies arising in connection with 
commercial sales transactions. For example, under New York 
law anticipated profits are not allowable as damages for breach 
of a sales agreement unless within the contemplation of both 
parties; and to support a finding that anticipated profits were 
within the contemplation of the parties it must be clearly shown 
that the contract was made with reference thereto. Werfel et al. 
v. United States et al., 83 F. Supp. 507 (S.D.N.Y. 1948), citing 
Goepel v. Kurtz Action Company, 179 App. Div. 687, 167 N.Y.S. 
322 (1917). In Pennsylvania it has been held that mere knowledge 
that the purchaser was a dealer and that the goods were purchased 
to be resold to customers who were unknown to the seller is not 
sufficient to make the seller liable for loss of the purchaser’s 
anticipated profits. Popkin Bros. v. Dunlop, 130 Pa. Super. 50, 
196 Atl. 586 (1938); Accord, Krauss v. Greenbarg et al., 137 F. 
2d 569 (3rd Cir. 1943), cert. den. 320 U.S. 791. On appeal from 
a decision of the Secretary of Agriculture in a case arising under 
the act, it was held that “The rule is well established that a 
special agreement made between the purchaser and a third-party 
for the resale of goods may not be made the criterion of the value 
of the goods in an action by the purchaser against the seller for 
damages for non-performance unless the seller had knowledge of 
the special purpose for which the goods were being acquired; i.e., 
to fulfill the resale contract.” Smith v. White et al., 48 F. Supp. 
554 (E.D. Mo. 1942), 8 A.D. 766, and cases cited. 


With respect to the requirement of certainty, one writer states 
that claims for speculative profits fall into three categories which 
have impliedly been recognized by the American courts.. It is 
stated that the courts have refused to allow, as too uncertain, 
recovery in that category of cases where it is shown the buyer 
had an opportunity to earn a profit, but under circumstances 
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which entailed a corresponding risk of loss. Notes, 46 Harv. L. 
Rev. 696 (1933). The case before us falls into this category. 


The contract herein was to be performed in Illinois, and the 
question of special damages for loss of profits has been considered 
on a number of occasions by the various courts determining con- 
troveries arising in that State. It appears, however, that the 
divergence of judicial opinion with respect to allowances for loss 
of profits has manifested itself in those decisions. It is not clear, 
therefore, whether or not recovery for loss of profits on the facts 
herein would be allowed were the case to be heard by an Illinois 
court. Without attempting a critique of the Illinois decisions, we 
think it sufficient to say that some of those dealing with facts 
most nearly analogous to the ones before us, support our deter- 
mination of January 29, 1951. For example, it has been held that 
a recovery of prospective profits was not authorized where there 
was no evidence that the buyer bought the property to fill a con- 
tract already made and that the seller knew of such contract or 
purpose. Walker v. Johnson, 116 Ill. App. 145 (1904). Before the 
purchase of the goods the buyer must have a contract for the 
resale at a certain profit, which contract for resale must be known 
to the seller. National Candy Co. v. Nichols Candy Co., 1565 IIl. 
App. 44 (1916). In Lapp v. Illinois Watch Company, 104 Ill. App. 
255 (1902), it was held that 


“While it is true, as has sometimes been said, that in the sale 
made to a merchant the vendor may be presumed to have taken 
into consideration that the goods were purchased for resale, 
nevertheless, whether they would be so resold, and if so, upon 
what terms, whether at a loss or a profit, are things concerning 
which vendee and vendor can only conjecture. Whereas, when 
a vendor is informed at the time of his sale that the goods are 
purchased to supply orders already received, he is dealing with 
a certainty as great as ordinarily exists in commercial affairs, 
and in a position where, if he sees fit, he may, by inquiry from 
his proposed vendee, ascertain what profit he expects to make, 
and thus know, so far as profit from such orders is concerned, 
just what damages he will be liable for, in case he fails to fulfill 
his contract.” 


The sale here can perhaps be distinguished from a sale of goods 
of a particular brand to a buyer who has built up a substantial 
business and valuable good will [with an established or known 
margin of profit] in respect to that brand. Compare, for example, 
Hubshman et al. v. Louis Keer Shoe Co., Inc., 129 F. 2d 137 (7th 
Cir. 1942), reversing N.D, Ill. (sale of shoes of particular brand). 
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The facts reported in the more recent Illinois decisions in which 
recovery for loss of profits has been allowed show that, at the 
time of entering into the contract, the seller knew of the buyer’s f 
resale contract or contracts. See Supergear Drive Corp. v. Hollis- 
ter-Whitney Co., 327 Ill. App. 414, 64 N.E. 2d 672 (1945); and 
Industrial Natural Gas Co. v. Sunflower Natural Gasoline Co., | 
330 Ill. App. 343, 71 N.E. 2d 199 (1947). In the decision last cited, 
the court relies for precedent upon Lapp v. Illinois Watch Com- 
pany, supra (to the effect the seller must have had knowledge of 
the resale contract). 

Upon the facts established in this case, considered in the light 
of the authorities cited, we think the loss of profits for which 
claim has been made was not within the contemplation of the 
parties and was too uncertain as of the time the parties entered 
into their contract to be recoverable by complainant herein. 

The results above make it unnecessary to discuss at any length 
complainant’s failure to mitigate damages. The evidence does not 
show that complainant sought to minimize damages in making an 
effort to get a replacement car for Wesco, or that such effort 
would have been futile. With respect to a buyer’s duty to mitigate 
damages, reference is made in passing to Nanny v. H. E. Pogue 
Distilling Company, 335 Ill. App. 571, 82 N.E. 2d 366 (1948) ; 
and Benjamin Harris & Co. v. Western Smelting & Refining Co., 
313 Ill. App. 455, 40 N.E. 2d 747 (1942). 

In its petition for reconsideration complainant also alleges 
error in our conclusion that there is insufficient evidence of record 
to establish the value which the cauliflower would have had if it 
had answered to the warranty. In our previous order we made a 
finding as to the amount of net proceeds of resale, and concluded 
that such proceeds represented the value of the cauliflower actu- 
ally delivered: The resales were made on a job lot basis. In order 
to determine what value the cauliflower would have had if it had 
met contract requirements, we took official notice of U.S.D.A. 
Market News Reports for job lot sales of cauliflower. In compar- 
ing the official market quotations for job lot sales with the pro- 
ceeds of resale, we found that the cauliflower in question actually 
was sold in Chicago within the range of job lot prices for good 
merchantable cauliflower. Although the cauliflower probably would 
have netted greater proceeds if it had met contract requirements, 
it was impossible to compute, with any degree of accuracy, how 
much more the cauliflower would have been worth if it had been 
up to contract requirements in view of the relatively high prices 
actually received on resale. Accordingly, we held there was a 
failure of proof as to one of the essential elements of complain- 
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ant’s proof of damages; that is, the value the car would have had 
if it had met contract requirements. 


Complainant now urges that we accept as evidence of the value 
the cauliflower would have had if it had met contract requirements 
the prices shown as f.o.b. California market carlot track quota- 
tions for the Chicago market contained in the United States 
Department of Agriculture Market News Reports for April 3 
through 11, 1950. Carlot quotations customarily, although not 
invariably, are lower than job lot quotations [incidentally, for 
the dates April 3 through April 11, 1950, the U.S.D.A. Market 
News Reports for carlot track sales of cauliflower ranged from 
$1.30 per lug to $1.70 per lug]. Because of the difference in the 
general level of job lot quotations and carlot quotations, a com- 
parison of an amount representing one of the elements of proof 
of damages based upon job lot quotations with an amount repre- 
senting the other element of proof of damages based upon carlot 
quotations, would distort the result in computing damages. In 
other words, comparing, for example, the value of goods actually 
received, as based upon job lot prices, with the value the goods 
would have had if they met contract requirements, based upon 
carlot quotations, would not result in a proper measure of dam- 
ages. As a matter of fact, if damages were to be computed in this 
manner, in some cases it would be a mathematical impossibility 
to prove any damages at all, whereas, actual damages are known 
to have been sustained. We are, therefore, unwilling to adopt the 
suggestion that we compare carlot quotations with job lot prices 
in this case. A further difficulty with complainant’s suggestion, 
even if we were to adopt the carlot quotations as evidencing the 
value the cauliflower would have had if it had met contract re- 
quirements, is that the record contains no evidence showing the 
value of the cauliflower actually delivered on a carlot basis, and 
thus there still would remain a failure of proof. 


We conclude that the order of January 29, 1951, is supported by 
the evidence of record and by applicable law. Complainant’s peti- 
tion, therefore, should be and is hereby dismissed. 


This order shall be published. 
Copies hereof shall be served upon the parties. 
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EAST COAST DISTRIBUTORS v. FRUIT SUPPLY COMPANY. PACA 
Doc. No. 5344. Decided June 29, 1951. 


Failure to Pay Purchase Price—Evidence Showing 
F.O.B. Acceptance Final Sale 


Where complainant seeks to recover purchase price of bananas allegedly 
sold to respondent on f.o.b. acceptance final basis, and respondent 
denies purchasing the bananas and alleges that complainant authorized 
respondent to handle them on consignment, held, that the evidence 
establishes that respondent contracted to purchase the bananas f.o.b, 
acceptance final; that the bananas were in conformity with the contract 
when shipped; and that reparation should be awarded complainant for 
the purchase price.* 


. Edward Klein, of Miami, Florida, for complainant. Mr. Harold B. Hunt 
and Mr. William J. Francis, of Hunt & Fitch, of Louisville, Kentucky, 
for respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed with the Regulatory Division of the 
Department on December 27, 1949, in which it is alleged that on 
or about November 20, 1949, complainant sold respondent one 
carload of bananas at the agreed price of $5 per hundredweight, 
plus $25 for messenger service, or a total price of $1,269, f.o.b. 
cash Miami acceptance final basis. Complainant alleges further 
_ that the bananas were shipped to respondent at Louisville, Ken- 
tucky, and that: respondent accepted the shipment but has refused 
to pay complainant the agreed purchase price. 

The complaint was investigated by the Fruit and Vegetable 
Branch of the Department. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
by registered mail on March 8, 1950. Complainant was served with 
a copy of the report of investigation on March 4, 1950. 

An answer was filed by respondent on May 15, 1950, the time 
having been extended for this purpose by the presiding officer. 
Respondent denies that he contracted to purchase bananas from 
complainant on the terms set forth in the formal complaint, and 
alleges that he had expressly refused to purchase any bananas and 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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had immediately protested a telegram from complainant purport- 
ing to confirm a sale. Respondent alleges further, that he ex- 
amined the shipment upon arrival at Louisville and found the 
bananas to be of inferior quality and that he again advised com- 
plainant that he was not interested in the fruit at any price. 
Respondent alleges, finally, that complainant agreed to have re- 
spondent sell the bananas on consignment for complainant’s ac- 
count, but that complainant refused to accept the net proceeds of 
the sale. Accordingly, respondent denies all liability on the alleged 
contract, but stands ready to pay over the net proceeds realized 
for the bananas. 

A hearing was held at Louisville, Kentucky, on November 21, 
1950. Complainant was not represented at the hearing. At its 
request, the presiding officer offered and received in evidence the 
depositions of Louis Grossman, a partner in complainant’s firm, 
and Albert Carr, the messenger who accompanied the shipment 
of bananas. Respondent was represented by counsel and presented 
the testimony of Vincent Lococo, owner of Fruit Supply Com- 
pany; Marvin Moore, respondent’s sales manager; and several 
other witnesses. Briefs were filed by both parties. 
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cul- FINDINGS OF FACT 

q.). 1. Complainant, East Coast Distributors, is a partnership com- 
the posed of I. Hecht, Jr., Florence Hecht, R. J. Gordon, Louis Gross- 
on 






man, and Mrs. A. Ginsberg, whose post office address is P.O. Box 
112, Miami, Florida. 
















~ 2. Respondent is an individual, Vincent F. Lococo, doing busi- 
her | Ness as Fruit Supply Company, whose address is 232 East Liberty 
on Street, Louisville, Kentucky. At the time of the transaction in- 
~ volved in this proceeding, respondent was licensed under the act. 
3. On or about November 18, 1949, complainant contracted to 
ble | sell respondent a carload of Santa Marta bananas due to arrive 
on at Miami on November 20, at $5 per hundredweight, plus $25 for 
nt messenger service, f.o.b. cash Miami acceptance final. 
th 4. Complainant sent respondent a telegram on November 21, 
1949, reading: “OUT SUNDAY FGE 38753 SANTA MARTAS 
o 598 STEMS 24880 LBS PRICE 5.00 CWT FOB CASH MIAMI 
oe ACCEPTANCE FINAL PLUS $25.00 MESSENGER SERVICE.” 
™= Complainant also sent to respondent an invoice for the total pur- 
: chase price of $1,269. 





5. Car FGE 38753 departed from Miami, Florida, on Novem- 
ber 21, 1949, at 1:30 a.m. The bananas contained therein were of 
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good quality, green, and in good condition. The carload moved in 
interstate commerce and arrived in Louisville, Kentucky, at 5:35 
a.m., November 23, 1949. The bananas were still green and other. 
wise in good condition. 


6. Upon arrival at Louisville, the messenger accompanying the 
carload telephoned respondent, but no one answered the phone. 
The messenger then sent a telegram to respondent dated Novem- 
ber 23, 1949, 5:45 a.m., reading: “BANANA CAR FGE 38753 
ARRIVED LOUISVILLE 540 AM PROTECT CAR AS HEATER 
IS BURNING IN NORTH END TEMPERATURE 58 TOP 54 
BOTTOM. SIGNED: ALBERT CARR EAST COAST DISTRIB- 
UTORS MESSENGER.” 


7. On November 25, respondent called complainant on the 
telephone and requested an allowance because of the claimed poor 
quality and condition of the bananas. Complainant refused to 
grant any allowance. 


8. Respondent accepted delivery of the bananas and sold them. 
On December 8, 1949, he sent to complainant an account sales 
showing net proceeds of $229.01, and a check in that amount. 
Complainant returned the check insisting that respondent owed 
the full purchase price. 




















9. Formal complaint was filed within nine months after the 
cause of action accrued. 








CONCLUSIONS 


Louis Grossman testified that on November 17, or 18, 1949, he 
talked over the telephone with Vincent Lococo concerning a cargo 
of bananas expected to arrive at Miami on or about November 20. 
Grossman testified further that Lococo requested complainant to 
ship one carload and to advise him of the car number and mani- 
fest; and that they agreed upon the price of $5 per hundredweight, 
plus $25 messenger service, and f.o.b. cash Miami acceptance 
final as the basis of sale. The witness identified the telegram sent 
to respondent on November 21, which reads “OUT SUNDAY 
FGE 38753 SANTA MARTAS 598 STEMS 24880 LBS PRICE 
5.00 CWT FOB CASH MIAMI ACCEPTANCE FINAL PLUS 
25.00 MESSENGER SERVICE.” Attached to the complaint is 
a copy of the invoice sent to respondent which also contains the 
foregoing terms. 

Vincent Lococo testified that he had been in the fruit and vege- 
table business for 40 years; that he had operated as the Fruit 
Supply Company since 1943; and that he had purchased thousands 
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of carloads and truckloads of bananas. This witness testified that 
on or about November 18, Grossman called him and offered for 
sale a carload of bananas; that he told Grossman he had plenty 
of bananas and did not want bananas at any price; and that he 
definitely did not order bananas at that time. Lococo testified 
further that when he received complainant’s wire dated Novem- 
ber 21, he called Grossman and said, “I told you I didn’t want 
any bananas. What are you sending me this car for,” and Gross- 
man replied, “Wait until they get there and you call me.” Accord- 
ing to this witness, the carrier notified him of arrival on Novem- 
ber 23; he looked at the bananas and they were small and scarred ; 
he tried to call Grossman on November 23 but Grossman refused 
to answer the phone; and he called again on November 25 and 
the following conversation ensued: 
“T said, ‘What do you want to do with this car of bananas?’ 
‘Why,’ he said, ‘what’s the matter with it; don’t you want it at 
$5.00; it is cheap.’ I said, ‘Lou, I told you I don’t want it at any 
price. Now you might make arrangements to divert it elsewhere.’ 
He said, ‘Well, I don’t know what to do with it now. I don’t 
know what shape it is in.’ I forgot what I told him, but naturally 
the fruit had been on the tracks two or three days. I told him, 
‘Lou,’ I said, ‘I don’t want it at no price.’ So he finally agreed 
to let us handle it on consignment. So we made room to handle 
it for his account.” 
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Marvin Moore testified that he was present in the office of re- 
spondent during these various telephone conversations and heard 
Lococo talking to Grossman. His testimony with respect to the 
statements made by Lococo over the telephone is substantially the 
same as that of Lococo. 

Grossman testified that Lococo called him on the telephone on 
November 21, inquiring as to the quality and condition of the 
bananas shipped and whether a messenger was accompanying the 
shipment. In a letter dated January 31, 1950, and made a part of 
the report of investigation, Grossman states that Lococo called 
him on the telephone on November 25 and complained about the 
bananas and asked for an allowance, and he (Grossman) refused 
to give any allowance. In this letter, Grossman denies that Lococo 
advised he would only handle the shipment on consignment. 


From the foregoing testimony, it is apparent that the parties 
are in substantial agreement as to the dates of their telephone 
conversations but not as to what was said in these conversations. 
If a contract of purchase and sale was entered into by the parties 
on or about November 18, 1949, it was oral. As to whether such 
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a contract was entered into, the testimony of the parties is in 
such conflict that it is obvious that both parties cannot be right. 
The parties, realizing the difficulty of proof under the circum- 
stances, have sought to bolster their respective positions by sub- 
mitting evidence of their previous transactions. Respondent’s 
attorney objected to the introduction of such proof on the part 
of complainant and the objection was overruled by the presiding 
officer. This ruling was proper because respondent submitted evi- 
dence concerning the same prior transactions. In any event, such 
evidence was admissible to show the manner in which transactions 
- were handled by the parties and, more important, with respect to 
the credibility of Grossman and Lococo. 

The evidence developed that beginning in April 1949, respondent 
purchased seven consecutive truckloads of bananas from com- 
plainant. The procedure was this: Grossman would notify Lococo 
by telephone or telegram of the expected arrival of a cargo of 
bananas at Miami and Lococo, if interested, would contract for 
a truckload over the telephone. A day or so after each purchase, 
and after shipment of the bananas, complainant sent to respond- 
ent a telegram reciting the time of shipment, number of stems, 
weight and price “F.O.B. Miami.” These telegrams are dated 
April 12, April 21, May 5, May 15, May 20, May 30 and June 9. 
On June 26, complainant shipped to respondent a truckload of 
bananas but, as in the present proceeding, respondent denied he 
contracted to purchase the bananas. Two subsequent truckloads of 
bananas were purchased by and shipped to respondent and the 
telegrams sent by complainant are dated August 26 and November 
12. Unlike the previous telegrams, however, the basis of sale set 
forth is not “F.O.B. Miami” but “F.O.B. Cash Miami Acceptance 
‘Final.” Except for allowances requested by respondent and 
granted by complainant in connection with the shipments made 
on or about June 9 and August 26, all of the agreed purchase 
prices were paid in full by respondent. 


With these prior transactions in mind, we now turn to the 
various contentions of the parties. During the investigation of the 
complaint, Vincent Lococo stated in a letter to the Department 
dated January 19, 1950, as follows: 

“In the first place we never bought the car. When Grossman 

originally quoted us the car by phone we told him we would 

only be interested provided quality suited us on arrival, as we 
have had trouble with earlier shipments from this firm.. .” 


This statement as to the conversation on or about November 18, 
1949, is inconsistent with Lococo’s testimony at the hearing which 
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was, in effect, that he told Grossman he had plenty of bananas 
already on hand and would not purchase any more regardless of 
price. Nor is there any evidence showing that complainant had 
previously sold bananas to respondent on the basis “‘f.o.b. inspec- 
tion and acceptance arrival.” 

The report of investigation also contains a copy of a letter dated 
December 14, 1949, from Vincent Lococo to complainant. This 
letter states, in part, the following: 

“We have not bought any bananas from you or anyone else 

f.o.b. Miami acceptance for 2 years...” 

To counter this assertion complainant forwarded to the Depart- 
ment, by letter dated December 21, 1949, the two telegrams dated 
August 26 and November 12, 1949, which do set forth the term 
“F.0.B. Cash Miami Acceptance Final.” In his deposition, Gross- 
man testified that these two truckloads were sold to respondent 
on the basis “F.O.B. Cash Miami acceptance final.” In fact, it is 
complainant’s contention that this was the only basis on which it 
would sell bananas to respondent because of the controversy which 
arose in connection with the shipment of June 26. At the oral 
hearing, Lococo admitted purchasing these two truckloads of 
bananas but he denied that the basis of sale was “‘acceptance 
final.” The witness was uncertain whether he protested to com- 
plainant the inclusion of the term in either telegram. 

Respondent contends in his brief that the language of the tele- 
gram sent by complainant on November 21, 1949, vitiates any 
idea of a previous oral agreement because the word “confirm” is 
not used. This contention is without merit. The telegram is the 
same in content as the telegrams sent by complainant in connec- 
tion with prior shipments which respondent admittedly purchased. 
None of them contain the word “confirm” or words of similar 
import. 

Complainant has been consistent in its position throughout this 
proceeding. Its position is supported by documentary evidence and 
is in accord with the past practices of the parties. On the basis 
of the evidence, it is concluded that on or about November 18, 
1949, respondent contracted to purchase a carload of bananas 
f.o.b. cash Miami acceptance final. It is further concluded that 
respondent has failed to establish that this contract was sub- 
sequently abrogated by the parties and superseded by a consign- 
ment for sale contract. 

Vincent Lococo testified that he inspected the bananas on 
November 23, 1949, the day the shipment arrived. According to 

him the bananas were small, scarred and 50 percent ripe. In sup- 
port of his position, respondent also offered the testimony of 
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Aris B. Rains, a fruit and vegetable broker since 1923, and August 
Dattilo, who was previously engaged in the fruit and vegetable f 0! 
business. Rains testified that he saw the bananas in respondent’sf s! 
storage room and they were very ripe with very small fingers, f p! 
and much of the fruit was discolored and scarred. According to 
Dattilo, he saw the bananas when they were being unloaded from 
a truck into respondent’s place of business. He testified that the 
bananas, in addition to the defects previously mentioned, were f ps 
affected by stem rot. Neither of these two witnesses disclosed the f at 
day on which their respective examination took place. Lococo also } ps 
testified that the bananas were resold but he did not state when 
the sales were made. The respondent’s account sales dated Decem- lis 
ber 8, 1949, merely states that 738 stems of bananas were sold 
for the gross amount of $692, leaving a net amount of $229.01 
after deductions for freight and commission. 

Albert Carr is a banana messenger not in the regular employ 
of a particular shipper. It appears that he was hired by complain- 
ant to accompany and protect several carloads of bananas which} P; 
came from the same cargo. Carr testified that the bananas in 
FGE 38753 were good quality and green both at the time of ship- 
ment and on arrival at Louisville. In his opinion there were eight} y, 
to nine hands per stem and the fingers averaged from six to 
eight inches. He also stated there was no scarring when shipped 
and only a very small amount at the bulkhead on arrival at Louis- Cor 
ville. He identified a copy of his “Running Record” of the carload 
which shows temperatures of 60 degrees at the top of the load and 
56 degrees at the bottom during most of the transit movement and De 
on arrival at Louisville. At the bottom of this record, it is stated 
“Installed heaters each end Atlanta, Ga. Good and green on arrival 
at Louisville, Ky.” Carr testified further that he delivered the last : 
two carloads of bananas, one to Milwaukee, Wisconsin, and the tur 
other to Madison, Wisconsin, and on both he got receipts of good In 
delivery from the receivers. to 

Here again it is apparent that the evidence submitted on behalf all 
of complainant cannot be reconciled with that submitted by re of 
spondent. The testimony of Albert Carr relates to the time of De 
arrival of the bananas, it is detailed and complete, and it is sub-| ®” 
stantiated by documentary evidence. Compared with this is the the 
testimony of Rains and Dattilo as to the quality and condition of ( 
the bananas some time after arrival. In our opinion the testimony wo 
of Carr is more convincing and it is accepted as showing that the} anc 
bananas were of good quality and in good condition on arrival at} the 





Louisville. 
Respondent’s failure to pay complainant the full purchase price 
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ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,269, plus interest thereon 
at the rate of 5 percent per annum, from December 1, 1949, until 
paid. 











The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 









m ploy 
plain- 
which 
as in 
ship- 
eight 
six to 
ipped 
,0uis- 
rload 
d and 
t and 
tated 
rival 
e last 
d the 
good 





(No. 2847) 







PACA Doc. No. 5458.* Decided June 29, 1951. 







Dismissal—Withdrawal of Complaint 












Where complaint notified the Department that it would be impossible for 
a representative to attend the hearing and expressed a desire to with- 
draw the complaint, the complaint is dismissed. 










Complainant pro se. Mr. J. Frank Livingston, of Tuscaloosa, Alabama, for 
respondent. Mr. Gerald J. Kahn, Presiding Officer. 







Decision by Thomas J. Flavin, Judicial Officer 








ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed November 6, 1950, complainant seeks 
to recover an award of reparation in the amount of $524, which is 
alleged to be the unpaid balance due in connection with a carload 
of bananas sold and delivered by complainant to respondent. On 










ehalf 







y re 
ne off December 21, 1950, respondent filed an answer denying liability, 
sub-} 42nd requesting an oral hearing. Thereafter steps were taken by 
3 the} the Department with a view to fixing a date for hearing. 






On June 11, 1951, complainant notified the Department that it 
would be impossible for a representative to attend the hearing, 
and expressed a desire to withdraw the complaint. Accordingly, 
the complaint is hereby dismissed. 







Copies hereof shall be served upon the parties. 






* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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(No. 2848) 


PACA Doc. No. 5470.* Decided June 29, 1951. 


Dismissal—Settlement between Parties 


Where complainant notified the Department that a settlement of the claim 
had been effected, the complaint is dismissed. 


Complainant pro se. Messrs. Nelson & Campbell, of Altoona, Pennsylvania, 
for respondent. Mr. H. Bernard Shapson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed an informal complaint on August 2, 1950, and a 
formal complaint on December 12, 1950, alleging that complainant 
sold to respondent on or about July 12, 1950, a truckload of 
produce, consisting of watermelons, cantaloupes, cabbage, lemons, 
and onions; that respondent received and accepted the produce; 
but that respondent has failed to pay the balance of the purchase 
price, $86.20. Respondent filed an answer on January 29, 1951, 
denying liability. 

By a letter dated June 21, 1951, complainant notified the De- 
partment that the parties had agreed to a settlement and that com- 
plainant had received satisfactory payment thereunder. The com- 
plaint is accordingly dismissed. 


Copies hereof shall be served upon the parties. 









(No. 2849) 







PACA Doc. No. 5472.* Decided June 29, 1951. 






Dismissal—Settlement between Parties 





Upon settlement of claim and consent of parties to dismiss this proceeding, 
the complaint and counterclaim are accordingly dismissed. 






Complainant pro se. Mr. Albert N. Brockway, of Pittsburgh, Pennsylvania, 
for respondent. Mr. Gerald J. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 






























No. 2849 PACA DOC. NO. 5472 
Cite as 10 A.D. 916 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed November 24, 1950, complainant seeks 
to recover $10, the balance of the purchase price for 50 crates of 
pineapples and 8 crates of strawberries sold to respondent in 
May 1950, and $151.25, the purchase price for 30 crates of oranges 
sold to respondent in June 1950. Respondent filed an answer on 
February 2, 1951, denying any liability in connection with the 
pineapples and strawberries. Respondent submitted a counter- 
claim alleging that a loss of $250 was sustained by reason of 
complainant’s failure to deliver 100 crates of oranges also pur- 
chased from complainant during June 1950. An award of repara- 
tion is requested by respondent for $98.75, the difference between 
its claim of $250 and the $151.25 due complainant. In a reply 
filed February 19, 1951, complainant denies the existence of the 
contract alleged in the counterclaim. 


In a letter received May 23, 1951, respondent’s representative 
advised that the claims of the parties had been amicably settled. 
Complainant’s letter received June 26, 1951, confirmed this settle- 
ment. Accordingly, the complaint and counterclaim are hereby 


dismissed. 
Copies of this order shall be served upon the parties. 





COURT DECISIONS 


O. V. HANDY BROTHERS COMPANY et al. v. HENRY A. WALLACE, 
Secretary of Agriculture, et al. (U.S.D.C., E.D. Pa.). Decided 
December Term, 1935. 


UNITED STATES DISTRICT COURT 
for the 
EASTERN DISTRICT OF PENNSYLVANIA 


No. 9295 


Validity of Amendment to Packers and Stockyards Act, 1921— 
Constitutional Law—Delegation of Legislative Power—Commerce 
Clause 


Where plaintiffs, who are engaged in various branches of the poultry busi- 
ness in the city of Philadelphia, sought to restrain the enforcement of 
the Amendment of August 14, 1935, to the Packers and Stockyards 
Act, 1921, relating to live poultry dealers and handlers, on the grounds 
that the Amendment was unconstitutional because it contains an unlaw- 
ful delegation of legislative power to the Secretary and it transgresses 
the commerce clause, the District Court held, that: (1) the question of 
constitutionality under the commerce clause is not before the court, 
since the act limits itself to persons handling poultry in interstate 
commerce, and does not regulate intrastate transactions; and (2) the 
act in question does not contain an unconstitutional delegation of 
legislative power.* 


Definiteness of Terms, “Unfair, Deceptive and Fraudulent” 


The court does not agree that these terms are so indefinite that no fact 
finding can be made under them.* 


Court Decisions Distinguished 


Schechter Poultry Corporation v. United States, 295 U.S. 495; Panama 
Refining Company v. Ryan, 293 U.S. 388.* 


Before W. H. KIRKPATRICK, J. 


Appearances: 

WILLIAM A. SCHNADER and BERNARD G. SEGAL, for 
plaintiffs. 

WALTER L. RICE, Special Assistant to the Attorney General, 
JOHN DICKINSON, Assistant Attorney General, WENDELL 
BERGE, Special Assistant to the Attorney General, J. STEPHEN 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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| J. CURTIN, Assistant United States Attorney, for defendants. 
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DOYLE, Jr., and JOHN A. SKILES, Special Attorneys, 
CHARLES D. McAVOY, United States Attorney and THOMAS 


SUR PLEADINGS AND PROOFS. 


The plaintiffs, who are engaged in various branches of the 
poultry business in the city of Philadelphia, brought this suit in 
equity for an injunction to restrain the enforcement of the Amend- 
ment of August 14, 1935, (relating to live poultry dealers and 
handlers) to the Packers and Stockyards Act, enacted as Tit. V 
of that Act. The constitutionality of the Amendment is attacked, 
upon the grounds that it contains an unlawful delegation of legis- 
lative power to the Secretary of Agriculture and that it trans- 
gresses the Commerce Clause. 

Summarized, the pertinent provisions are that the Secretary 
of Agriculture is authorized and directed to designate cities where 
“various unfair, deceptive, and fraudulent practices and devices” 
exist. Thereafter, all persons in the designated area are forbidden 
to engage in any service or facility in connection with the handling 
in interstate commerce of live poultry, unless they first obtain 
licenses from the Secretary of Agriculture, who may require in- 
formation and may determine the fitness of any applicant for 
license. By Sec. 202 of the Packers & Stockyards Act, which Tit. V 
makes applicable to the poultry industry, a number of specific 
business practices are set out in detail and forbidden. Sec. 505, 
Tit. V provides that violations of any of these specific provisions 


| shall result in loss of license. Sec. 502 of Tit. V imposes a fine or 


imprisonment upon any person engaging in transactions in inter- 
state commerce in the poultry business without a license. 

The effect of the Act, therefore, upon any one of these plaintiffs 
is this: If he does not buy, sell, etc., or handle poultry in inter- 
state commerce the Act does not touch him. If he is engaged in 
interstate transactions he must apply for a license under the 
alternative penalties of going out of the business or of subjecting 
himself to fine or imprisonment. He may or may not be granted a 
license. If he is refused he may of course have recourse to the 
courts for a review of such refusal. If he obtains his license, he 
must thereafter abstain from all the practices forbidden by Sec. 
202 of the Packers Act, and must also submit to regulations as to 
rates, charges, keeping of records, etc. If he fails to do so he loses 
his license and consequently his right to do business. 

On January 6, 1936, the Secretary of Agriculture made an order 
designating the city of Philadelphia as a city where unfair prac- 
tices, etc., exist. In order to dispose now of one phase of the case, 
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I find as a fact that this order was made after an investigation 
and hearing, was not arbitrary or capricious and was a bona fide 
and informed exercise of the discretion vested in the Secretary of 
Agriculture by the Act. 

Thereafter, two representatives of the Department of Agricul- 
ture came to Philadelphia and met with certain of the poultry 
dealers including some of the plaintiffs. At this meeting the state. 
ment was made by one of the Department’s representatives that 
“Everybody in the business would have to get a license’’. Blank 
forms of application were sent to persons engaged in the business, 
including the plaintiffs. 

On February 17 the plaintiffs brought this suit for injunction. 

On March 6 the Secretary of Agriculture issued a notice to the 
Philadelphia poultry trade in which it was specifically stated that 
he would not require licenses from any person not engaged in 
interstate commerce. In addition, through his counsel he has as- 
serted at the hearing that no person not engaged in interstate 
commerce will be required to take a license or be prosecuted in 
the event of failure to do so. 

I do not regard the question of constitutionality under the 
Commerce Clause as now before the Court. The Act limits itself 
to persons handling, etc., poultry “in” interstate commerce. It is 
not an Act which necessarily deals with transactions which are 
intrastate. It must be conceded that some poultry dealers in Phila- 
delphia are engaged and will engage in some transactions in inter- 
state commerce. As to such persons and such transactions the Act 
may lawfully apply. 

The line beyond which the Act itself does not propose to go is 
more sharply drawn than it would have been if the phrase used 
had been “affecting interstate commerce”. There is consequently 
no occasion at the present time to attempt to apply to any specific 
instance the distinction, discussed in Schechter Poultry Corpora- 
tion v. United States, 295 U.S. 495, between transactions directly 
affecting interstate commerce and those which indirectly affect it.} i 


If it were the fact that the Secretary of Agriculture is proceed- 
ing to transgress the Act itself and to apply it to objects of intra- 
state commerce which it does not in terms cover, a different 
question would be presented. The only evidence to this effect is 
the testimony of two or three of the plaintiffs as to certain 
general statements made by an agent of the Department. In view 
of the Secretary’s official notice to the poultry trade of March 6, ; 
1936, and of the statement of counsel, I do not think the record 
justifies a finding that he proposes to apply the Act to any but 
interstate transactions. 
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So far, nothing has been actually accomplished to put the Act 
into operation beyond the designation of Philadelphia as a city 
where unfair, deceptive, and fraudulent practices exist. In the 
event that there should be an attempt to extend the penalties of 
the Act to persons or transactions not within its terms, the ques- 
tion, whether injunctive relief is proper or whether a defense to 
the penalty proceeding is the only remedy, is one which will prob- 
ably have to be met at that time. As it is, no opinion is now 
expressed. 


The other ground upon which the Act is attacked is that of 
unconstitutional delegation of legislative power. In reviewing the 
cases in which the courts have had occasion to deal with this 
question we find a considerable variety in the extent to which 
such power has been delegated as well as in the method of its 
exercise. 


At one extreme stands the scheme of the National Industrial 
Recovery Act, condemned in the Schechter case, in which the 
whole of the law making power was handed over to the President. 
He was authorized, not only to say when or whether the law 
should become effective, but to say what the terms of the law 
should be, guided only by the term “fair competition” as expressed 
in the declared purpose of the Act. 


At the other extreme stands the type of legislation in which 
Congress made the law, but provided that it should go into effect 
only when certain conditions arose or a certain fact came to exist. 
The only thing delegated was the power or duty of finding and 
declaring the existence of the fact which would put the law into 
operation. Instances of this kind are to be found in the Brig 
Aurora, 7 Cranch, 382; Field vs. Clark, 143 U.S. 649; Hampton 
& Company vs. United States, 276 U.S. 394. 


Between these two kinds of delegation there are a number of 
cases in which Congress exercised its legislative function, that 


it.f is, enacted a law or a code sufficiently complete and definite to be 
-| Within its other constitutional powers, and then conferred upon 
-} an administrative officer a certain measure of discretion, going 


beyond merely finding a fact and resulting in vesting in him to 
some extent the power to determine whether or when the law 
shall go into effect. His freedom of action was generally subject 
to control or guidance in degrees, varying with the different Acts, 
by a declaration of legislative policy. The question in such cases 
is: Do the necessities of the kind of legislation to be enacted 
justify the measure of delegation? Or, to put it in another way: 
Has Congress itself exercised the power to legislate to the fullest 











10 ALD, 





922 PACKERS & STOCKYARDS ACT, 1921 
extent reasonably practicable in view of the ends to be obtained? 
See Vogt vs. Rothensies, 11 Fed. Sup. 225. 

In Panama Refining Company vs. Ryan, 293 U.S. 388, the dis. 
cretionary power vested in the President was entirely unfettered. 
The law itself was plain and definite. It prohibited interstate ship- 









































ment of oil produced in violation of any state law. But the Presi- 
dent was entirely free to decide when it should become effective or ; 
whether it should ever become effective at all. The Supreme Court ‘ 
decided that a delegation of this unlimited character was uncon- i 
stitutional. Whether and to what extent a discretionary power e 
limited in terms by a declaration of legislative policy may be * 
sustained was not decided. The Court examined the Act in ques- t] 
tion and the majority found in it no such declaration. 

Returning now to a consideration of the Act of Congress which fi 
this case brings before us, it is plain that there is no delegation i 
to legislate which is in any way comparable to that which was di 
before the Supreme Court in the Schechter case, and it follows de 
that the discussion in the part of the opinion which deals with A 
delegation is inapplicable. In the present case the forbidden acts i 
and practices are specified in detail in Sec. 202 of the Packers & as 
Stockyards Act. Whatever general regulatory power is conferred Cc 
by Sec. 305 to 316 and 401 to 404 of that Act is of a kind which tic 
has been fully sustained in St. Louis I. M. & S. R. Company vs. fu 
Taylor, 210 U.S. 281; United States vs. Grimand, 220 U.S. 506, - 
and other decisions, and, inferentially in connection with the Fe 
Packers & Stockyards Act, in Stafford vs. Wallace, 258 U.S. 495. Co: 

It seems equally plain that what was actually decided in the} no} 
Panama Refining Company case does not reach the point here} yn, 
Since there was no limit whatever to the discretion conferred in ] 
that case, it was not determined what degree of limitation was unc 
needed to make the delegation valid. In the present case there may \ 
be some degree of discretion involved in the selection of the area oth 
in which the Act is to become effective, but it will be noted that 
the Secretary is not merely authorized but is directed from time ~ 
to time to ascertain the cities where unfair practices exist and 7 
then to designate them. This appears rather plainly to place af SP© 
duty upon the Secretary to inaugurate a program of investigation ¢ 





of the various centers of the poultry trade in order to subject the 
proper ones to the Act—a thought which is implicit in the com- 
mand to ascertain, which is added to the mere authority to 
designate. 

But this discussion may be somewhat beside the point, for 
think the controlling decisions are those in which the delegation 
was that of a duty to ascertain the existence or non-existence of 
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a fact, upon which the law, enacted by Congress, automatically 
became operative, of which the Flexible Tariff Case (Hampton 
& Company vs. United States) is an example. 

The plaintiff however argues in effect that, since “unfair, 
deceptive, and fraudulent” are terms of rather general and in- 
definite meaning, the ascertainment of a situation to which they 
could apply is not really a fact finding at all, but amounts to the 
exercise of a purely discretionary power. If this were correct then 
it would have to be conceded at least that they constitute the 
epitome of a declared policy and we would have to determine 
whether that policy was sufficiently defined in the Act to sustain 
the delegation. 

But I do not agree that these terms are so indefinite no fact 
finding can be made under them. The plaintiff refers to the opinion 
in the Schechter case but, when the Supreme Court in that case 
discussed the effect of the words “unfair competition”, it was not 
dealing with the phrase in the relation in which it appears in this 
Act. See page 533 of the opinion. What was held in the Schechter 
case was that those words were too broad and general to serve 
as the framework for a code of laws which the President, not 
Congress, was to make—that they were not an adequate contribu- 
tion on the part of Congress to the performance of the legislative 
function. The words, even in their broader, or statutory sense, 
have been held not too vague to be the basis of a finding by the 
Federal Trade Commission. Federal Trade Company vs. Raladam 
Company, 283 U.S. 643, (See cases cited 295 U.S. 532). And I do 
not think that they are too general to be susceptible of fact finding 
under the present Act. 

I therefore hold that the Act in question does not contain an 
unconstitutional delegation of legislative power. 

What has been said makes it unnecessary to discuss what would 
otherwise be a serious question in the case namely, the right to 
equitable relief at the present time. 

The statements of fact made in this opinion may stand as 
special findings of fact and the statements of law as special con- 
clusions, under Rule 7014. 


The bill may be dismissed. 





INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE DECISIONS 
JUNE 1951 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


APPLICATION FOR DISMISSAL No. 


Granting of, of part of petition attacking validity of 
Order No. 7 


COOPERATIVES 
Validity of voting by, for their members in referendum 2811 


DE NOVO HEARING 
Not required in proceeding under section 8c (15) (A) 


DISMISSAL 


Application for, of part of petition attacking validity 
of Order No. 7 2811 


PART OF PETITION 
Paragraph 4 of the petition in this proceeding is 
dismissed for the reasons given in the Kewaskum 

proceeding 


WITHDRAWAL OF PETITION 
Upon petitioner’s request to withdraw its petition 
and consent of parties, petitioner’s request is 
granted and the petition is considered withdrawn 


Where counsel for respondent-petitioner admitted 
that petitioner was subject to certain liabilities 
under Order No. 69 and agreed to reimburse his 
producers, and requested permission to withdraw 
the petition, accordingly, the petitioner’s request 
is granted and the petition is dismissed with 
prejudice 


“FISHING EXPEDITION” 
Intolerable burden upon administration of act 


HARDSHIP 


Regulation otherwise valid does not become inap- 
plicable to one subject to it because of 


ORDER NO. 7 (MILWAUKEE, WISCONSIN) 


GRANTING OF APPLICATION TO DISMISS PART OF PETI- 
TION ATTACKING VALIDITY OF 

Application to dismiss paragraph 4 of complain- 

ant’s petition attacking the validity of Mil- 
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JUNE 1951 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


ORDER NO. 7 (MILWAUKEE, WISCONSIN)—Continued No. Page 
GRANTING OF APPLICATION TO DISMISS PART OF PETI- 
TION ATTACKING VALIDITY OF—Continued 

waukee milk marketing order is granted by the 
Judicial Officer on the grounds that: (1) a 
proceeding under section 8c (15) (A) of the 
act is confined to legal issues and does not con- 
stitute a forum for the consideration and deci- 
sion of political and economic questions; (2) 
to proceed to a hearing on a naked allegation 
upon information and belief that the Secretary 
did not examine or consider the record would 
amount to a “fishing expedition” and could be- 
come an intolerable burden upon the administra- 
tion of the act; (3) paragraph 4(c) fails to 
state the reason for lack of right, power or 
authority to interfere in the Milwaukee market; 
(4) the objection in paragraph 4(d) to the 
validity of the voting by cooperatives for their 
members in the referendum conducted to deter- 
mine producer approval cannot be sustained; 
and (5) petitioner’s intimation that the Congress 
of the United States or some other elected body 
must approve the issuance of the order is with- 
out legal merit 2811 


ORDER NO. 66 (ORANGES) 


VALIDITY OF, SUSTAINED 
Where petitioner objected to the restriction im- 
posed under Order No. 66, as amended, on 
intrastate handling of shipments of oranges 
grown in California and Arizona and, at the 
hearing before the Hearing Examiner, sought 
to introduce evidence through a witness to prove 
that petitioner’s intrastate shipments did not 
directly burden, obstruct or affect interstate 
commerce in oranges, the Judicial Officer held, 
that: (1) the close relationships of intrastate 
and interstate handling of oranges and the 
substantial price effects of the one upon the 
other bring the regulation of intrastate handling 
of oranges grown in California and Arizona 
well within a long line of decisions upholding 
regulation of intrastate handling under the 
act and the commerce clause of Article I of the 
Constitution; (2) the scope of the 8c (15) (A) 
proceeding in a case of this kind is limited to 
examination of the evidence in the promulgation 
record; (3) petitioner’s contention that effects 
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10 AD, 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


ORDER NO. 66 (ORANGES)—Continued No. 


VALIDITY OF, SUSTAINED—Continued 

upon interstate commerce must be demonstrated 
in each individual case and that he is entitled to 
show in a de novo hearing under section 8c (15) 
(A) of the act that his intrastate handling has 
no effects, is untenable; (4) a regulation other- 
wise valid, does not become inapplicable to one 
subject to it because of hardship in the individ- 
ual situation of the one person; and (5) since 
the conclusion is reached that the petition 
should be dismissed upon the merits, no finding 
or conclusion is made as to dismissal for lack 
of good faith 


PROCEEDING UNDER SECTION 8c (15) (A) OF ACT 
Scope of 


REFERENDUM 
Validity of voting by cooperatives for their members in 


SECTION 8c (15) (A) OF ACT 


Nature of proceeding under 


STATUTES 


CONSTRUCTION AND INTERPRETATION 
Hardship 
Regulation otherwise valid does not become 
inapplicable to one subject to it because 
of hardship in the individual situation of 
the one person 2814 


COMMODITY EXCHANGE ACT 


ADMINISTRATIVE PROCEDURE ACT 


INAPPLICABILITY OF SECTION 9(b) OF, TO COMPLAINT 
IN THIS PROCEEDING 
The complaint charges that the violations alleged 
were intentional and the weight of the evidence 
supports the charges. Even in criminal prosecu- 
tions for violations of a statute, other than 
cases of moral turpitude, evil intent is not 
requisite, it being necessary only that actions be 
intentional as distinguished from accidental or 
inadvertent; therefore, “willfulness” as used in 
section 9(b) of the Administrative Procedure 
Act is present, and prior notice and opportunity 
to demonstrate or achieve compliance before 
the issuance of the complaint were not required 2817 


Page 
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COMMODITY EXCHANGE ACT—Continued 


BOOKS AND RECORDS No. 


COMPLAINT AS NoT INCLUDING CHARGES OF FAILURE 
TO FILE REPORTS 

Concerning the protestations that all required 
reports were filed, etc., it should be said that 
the violations charged and found did not include 
failure to file reports. Violations of regulations 
or provisions of the act other than those charged 
are not essentials of the violations charged 

and found 


CONSTITUTIONAL LAW 


COMMODITY EXCHANGE ACT 
Constitutionality of 
Respondents’ contention that the act is un- 
constitutional for vagueness of the words 
“manipulate” and “corner” is untenable; 
although it is not appropriate for an ad- 
ministrative tribunal to adjudicate the con- 
stitutionality of an act committed to it 
for administration, reference may be made 
to Bartlett Frazier Co. v. Hyde, 65 F. (2d) 
850 (C.C.A. 7th, 1933), cert. denied, 290 
U.S. 654, in which the court resisted a 
similar attack 


CONTROL OF MARKET 


GROSS POSITION AS DETERMINING 

It makes little difference to the question of 
control of the market whether respondents’ 
long futures position is regarded as net, i.e., by 
subtracting its small short December 1947 posi- 
tion from its long December 1947 position. It 
is the gross long or short position that the 
trade looks to and the rules of the Chicago 
Mercantile Exchange do not permit the off- 
setting of existing contracts 


RELEVANCE OF POSITION IN PREVIOUS PERIOD TO 
Respondents’ position in the December 1947 market 
during previous months such as October 1947, 
is not relevant to the question of control of the 
market in December 


CONVERSATION BETWEEN WITNESSES 
Evidence of 


CORNER 
DISPENSABLE ELEMENT OF 
The fact that respondents did not carry a large 
long line beyond the close of trading with wide- 
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COMMODITY EXCHANGE ACT—Continued 


CORNER—Continued No. EVIDEN 
DISPENSABLE ELEMENT 0F—Continued Con 
spread defaults by the short or large scale 
deliveries of fresh eggs, is not an indispensable 
element of a corner 2817 


Con 

la 
POSSIBILITY OF EXISTENCE OF, IN ONE MARKET Con 
There may be a corner in one market 2817 785 Con 


TRANSACTIONS AS FALLING WITHIN DEFINITION OF Con 
A corner in which respondents owned all the 
storage eggs in Chicago and prevented all the 
shorts from making delivery would be a per- Stat 
fectly tight corner, but the term applies alike 
to conditions less rigid in the way of control. INTERS’ 
The facts that respondents had contracts calling Evic 
for two or three times the cash storage egg 
supply in Chicago, that it owned a substantial LEGISLA 
part of the cash supply, and that this was a 
dominant part of the supply in view of re- Inte 
spondents’ large, dominant and controlling long pe 
position, met the definition of “corner” used 
by the United States Supreme Court in United MANIPU 
States v. Patten, 226 U.S. 525, 539, 540 DEF! 


Con’ 


CORNER AND ATTEMPTED MANIPULATION 


Evidence concerning existence of 


DELIVERABLE SUPPLY 


Evidence concerning 


DOMINANCE OR CONTROL OF FUTURES MARKET 


WEIGHT OF EVIDENCE SHOWING 
The weight of the evidence is that respondents 
not only had a dominant and controlling position 
in the December futures market but that it 
acquired such a position knowingly and utilized 
its control intentionally to put on a “squeeze,” 
that is, to pressure December futures prices 
upwards by means of its monopolistic powers 
over futures and cash storage eggs in Chicago-- 


DOMINATION OR CONTROL OF MARKET 


FACTORS NOT ELIMINATING PRESENCE OF 
Dominance or control is not negatived because it 
was unnecessary for a majority of the shorts 
to have recourse to respondents for futures 
or cash storage eggs 
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COMMODITY EXCHANGE ACT—Continued 





EVIDENCE 
Concerning deliverable supply__.-_-.--------------- 2817 807 






Concerning existence of corner and attempted manipu- 
OI sich ree sn ale eee eigenen agent A 






Concerning interstate commerce_______-_--_____---- 






Concerning prices and price movement_______-_____- 2817 807 






Concerning transactions and market position_______- 






Conversation between witnesses____________________~_ 
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INTERSTATE COMMERCE 
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LEGISLATIVE HISTORY OF ACT 


Intent of Congress as showing that the criminal 
penalties were additional to administrative sanctions 







MANIPULATION 


DEFINITION OF 
Whatever definition of “manipulation” may be 
selected, it necessarily should include expressly 
or by implication the effecting of a price which 
would be different if the price-influencing efforts 
were absent, that is, not only the raising or 
lowering of prices by means directed to either 
such end but the prevention of prices from 
going up or going down according to free supply 
and demand conditions. It cannot be believed 
that it is not manipulation under the act to 
employ monopolistic methods to support and 
pressure prices for one month’s futures in order 
to widen the spread between prices for that 
month’s futures and the next month’s futures__ 2817 784 
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MANIPULATION OF MARKET 


EFFECT OF AVAILABILITY OF COMMODITY UPON 

The availability, for delivery in Chicago under the 
rules of the Chicago Mercantile Exchange, of 
fresh eggs or eggs stored outside of Chicago, at 
a greater cost than Chicago storage eggs, merely 
tends to limit the extent of manipulation pos- 
sible, but does not automatically disprove manip- 
ulation or attempted manipulation.__.-.------ 
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COMMODITY EXCHANGE ACT—Continued 


MANIPULATION OF MARKET—Continued 

EFFECT OF PARTIAL LIQUIDATION OF LONG POSITION 
UPON 

Partial liquidation of respondents’ long posi- 
tion by the sale of some December 1947 futures 
during December 1947 does not exclude the 
presence of an manipulative venture, as implied 

DN ERO Sn a ihe ia ain mee 2817 784 


WIDENING SPREAD BEETWEEN FUTURES PRICES AS 
CONSTITUTING 

Because respondents’ plan was to pressure 
December futures prices upward to widen the 
spread between December and January futures 
prices, rather than merely for the purpose of 
raising December futures prices alone, does not 
absolve the transactions from the taint of ma- 
ARREARS ee 
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MANIPULATION OF PRICES 


ACTIONS SHOWING 
Putting on a “squeeze” deliberately, that is, 
taking and maintaining during a delivery month 

a large long line in relationship to known 
deliverable supplies in the market together with 
ownership or control over a substantial part 

of the deliverable supplies for the purpose of 
pressuring prices upward by means of the rela- 
tive scarcity of supplies and futures thus 
created, is an undoubted manipulation in viola- 
tion of the act and constitutes at the very least 
an attempt to manipulate prices____.-__---_--- 
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MANIPULATIVE INTENT 


CIRCUMSTANTIAL PROOF OF 
Although there may be natural corners or squeezes 
without manipulative intent, manipulative in- 
tent can be demonstrated satisfactorily from a 
legal standpoint by circumstances alone, and the 
facts and circumstances in this case are more 
than adequate to warrant such a conclusion___. 2817 
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COMMODITY EXCHANGE ACT—Continued 


STAY ORDER 


VACATION OF 


The order of March 2, 1951 which stayed the 


February 12, 1951 order of suspension of re- 
spondent’s trading privileges pending the out- 
come of an appeal filed by respondent in the 
United States Court of Appeals for the Fifth 
Circuit, is vacated, and the order of February 
12, 1951 is reinstated and made effective June 
er Rhee a ee 


SUSPENSION OF TRADING PRIVILEGES 


AUTHORITY OF SECRETARY TO SUSPEND FOR ATTEMPTED 
MANIPULATION OF MARKET PRICE 


Unless the Congressional intent, as revealed in the 


act itself and in the legislative history, is to be 
completely disregarded, section 6(b) of the act 
should be regarded as vesting in the Secretary 
the authority to suspend the trading privileges 
of one who has attempted to manipulate the 
market price of a commodity in violation of the 
act; furthermore, section 6(b) authorizes ad- 
ministrative proceedings against any person who 
“. . . is violating or has violated .. .” any of 
the provisions of the act, and attempts to 
manipulate, attempts to corner, and corners are 
violations of section 9. The legislative history 
shows that the criminal penalties were addi- 
tional to administrative sanctions.__._....-~-_-- 


TRADING PRIVILEGES 


DENIAL OF 


Where the complaint charges that respondents 


attempted to manipulate prices of a commodity 
in interstate commerce and for future delivery 
on or subject to the rules of a board of trade 
in violation of sections 6(b) and 9 of the act, 
that they attempted to corner and that they 
cornered such a commodity in violation of section 
9 of the act, the Judicial Officer ordered that, 
effective on the 30th day after the date of this 
order, all contract markets shall deny all trading 
privileges to three of the respondents for a 
period of one year, and that the proceeding should 
be dismissed a against two of the respondents_-_ 


TRANSACTIONS AND MARKET POSITION 


Evidence concerning .....-..... dumdduwdcmacaceledwete 
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2816 


2817 


2817 


931 


Page 


782 
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807 
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PACKERS AND STOCKYARDS ACT, 1921 


ATTORNEY FEES 


Damages as, not allowed as part of a reparation 
award where fees are not consequential upon viola- 
tion of act 


BOOKS AND RECORDS 


Respondent ordered to keep such accounts, records 
and memoranda as will fully and correctly disclose 
all transactions in his business 


Respondent ordered to maintain shippers’ proceeds 
account in conformity with the regulations under 


CEASE AND DESIST 


VIOLATION OF ACT 

Where the order of inquiry charged respondent 
with violations of various provisions of the act 
and the regulations thereunder and respondent, 
in a statement styled “stipulation,” admitted 
the facts alleged in the order of inquiry and 
consented to the issuance of the order herein, 
which was recommended by the Livestock 
Branch, respondent is ordered to cease and 
desist from misusing shippers’ proceeds funds, 
and is directed to maintain a shippers’ proceeds 
account in conformity with their regulations, 
and to keep such accounts, records, and memo- 
randa as will fully and correctly disclose all 
transactions in his business, including a ledger 
draft account and a ledger bank account 


Where the order of inquiry charged the respondent 
with violating certain provisions of the act and 
the regulations issued thereunder by endanger- 
ing the faithful and prompt accounting for the 
proceeds from the sale of livestock consigned 
to it for sale on a commission basis and the 
payment of the portion thereof due to owners 
and consignors of livestock, and by selling live- 
stock consigned to it for sale on a commission 
basis to its employees, and the respondent in a 
stipulation admitted the allegations of fact in 
the order of inquiry and consented to the issu- 
ance of the order herein, and the complainant 
recommended that the order consented to be 
issued, the respondent is ordered to cease and 
desist from engaging in the unfair, unjustly 
discriminatory and deceptive practices set out 
in the findings of fact 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


DAMAGES No. 


Attorney fees as, not allowed as part of a reparation 
award where fees ar not consequential upon violation 


EFFECTIVE DATE OF ORDER 


EXTENSION OF 
Effective date of order issued on May 14, 1951, is 
extended to June 22, 1951 


Effective date of the order entered on May 14, 
1951 is further extended to July 22, 1951 


RATES AND CHARGES 


EXTENSION OF 
Since the parties are agreed and no objection 
has been filed, the petitions are granted and 
respondents are authorized to assess the rates 
for sales by auction authorized by the order of 
July 18, 1949, as modified by the order of 
February 15, 1951 


INCREASE IN 
Upon petition, notice to the public, and answer 
recommending that the petition be granted, re- 
spondent is authorized to file a new tariff and 
assess increased charges 


REPARATION 


FAILURE TO PAY BALANCE OF NET PROCEEDS FROM SALE 
OF CATTLE 

Where the amount claimed as reparation was for 
the balance of the net proceeds from the sale 
of a large number of head of cattle at respond- 
ent’s auction sale, plus items from interest, at- 
torney fees and expenses, and respondent stated 
that the amount withheld by it was to satisfy 
a debt owing to respondent by complainant’s 
assignor of the claim, the Judicial Officer held, 
that: (1) respondent is not entitled to set off 
any part of such money against a claim arising 
from another and unconnected transaction with 
complainant’s assignor, since respondent as a 
factor received the sum in a fiduciary capacity 
for the complainant’s assignor and, therefore, 
held it in trust for him; (2) retention by re- 
spondent of part of the net proceeds constitutes 
an unjust and unreasonable practice; (3) since 
the attorney fees claimed by complainant are not 
consequential upon respondent’s violation of the 
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PACKERS AND STOCKYARDS ACT, 1921—Continued PER! 
REPARATION—Continued No. Page | COUN 
FAILURE TO PAY BALANCE OF NET PROCEEDS FROM SALE S 
OF CATTLE—Continued 
act, such fees should not be a part of the award DAM: 
of damage; and (4) complainant is entitled to 
an award of reparation in the amount of the F 
unpaid balance of the net proceeds of the sale 
OP Matis: ees belt ee ee ee eS 2824 839 
SET-OFF 
Lack of right to, against a claim arising from another 
and unconnected transaction...................... 2824 842 
TRUSTS I 
A factor receiving a sum in a fiduciary capacity holds 
same in trust for party entitled thereto____-------- 2824 842 
UNJUST AND UNREASONABLE PRACTICE 
Wrongful retention of part of net proceeds from sale 
NRO NN eee ee eet eS 2824 842 
VIOLATION OF ACT 
Engaging in unfair, unjustly discriminatory and decep- 
tive practices set out in findings of fact___..------- 2820 834 
Misuse of shippers’ proceeds_____----_._------------ 2823 838 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
CONSIGNMENT SALE 
Effect of failure to prove lack of diligence-_-------- 2832 871 
CONSIGNMENT SHIPMENT sas 
Burden of proof as to agreement to assume loss on_- 2838 889 
CONTRACT OF PURCHASE AND SALE DEI 


BURDEN OF PROOF AS TO AGREEMENT TO ASSUME LOSS 
ON CONSIGNMENT SHIPMENT 
Where respondent contended that complainant 
agreed to assume any loss sustained in handling 
a consignment shipment, held, in a consignment 
transaction the principal customarily reimburses DEI 
the consignee for any deficit sustained, so that 
where one contends that the agreement was 
otherwise, he has the burden of proving such 
contention, and from the record in this case it 
is concluded that respondent failed to sustain 
Cat txiien (oe ee ee eel a ee 2838 887 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


COUNTERCOMPLAINT 
Slander even if asserted as, would not come within 
the jurisdictional limitations of act-___------------ 


DAMAGES 
EFFECT OF FAILURE TO MAKE PROPER RESALE UPON 
DETERMINATION OF 

Where respondent rejected fruit purchased from 
complainant without reasonable cause, and where 
complainant failed to resell the produce for the 

best price obtainable, the resale may not be 
considered as a proper basis for the computation 
CNN a a a ae eee 


Loss OF PROFIT 
To prove damages based upon loss of profits on 
resale, purchaser must show damages were 
within the contemplation of the parties and 
were certain. The fact that buyer was in the 
business of buying and selling perishables was 
insufficient, in and of itself, to impute notice 
to seller that breach by it would result in loss 
OE OE ONO nh 


Losses resulting as direct and natural consequences 
OE CUMIN UE: SOON a cis este tee 


MEASURE OF, BASED ON BREACH OF CONTRACT 
Where damages claimed are based upon the dif- 
ference between the value of the commodity 
actually received and the value which such 
commodity would have had if it had met contract 
requirements, both values must be established on 
the same basis, that is, job lot prices may not 
be compared with carlot prices__.__._.---------- 


DEATH 
Dismissal of complaint because of, of respondent_-_-_- 


DEFAULT 


Admission of facts alleged in complaint by_--------- 
2833 :876; 2834:878; 2835:881; 2840:894. 


Waiver of oral heating: by... .--2=5425-2-s 
2830:863; 2840:894. 


DELIVERY 


FAILURE TO PROVE, DEFEATS ACTION FOR REPARATION 
Where complainant, in a reparation proceeding 
instituted to recover the purchase price of 
cantaloups delivered to a teamster alleged to 

have been the agent of respondent and acting 
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2832 


2830 


2828 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DELIVERY—Continued No. Page 
FAILURE TO PROVE, DEFEATS ACTION FOR REPARATION 
—Continued 

on respondent’s behalf, failed to prove that the 
cantaloups were ever delivered to respondent and 
that they were ever delivered to an authorized 
agent of respondent, held, complainant cannot 
recover from respondent either the purchase 
price or the reasonable value of the cantaloups 
delivered to the teamster 2827 


DEMURRAGE CHARGES 


ALLOWANCE OF REASONABLE AMOUNT FOR 
Where respondent-consignee stored potatoes in a 
railroad car for an unreasonable length of time, 
held, respondent will only be allowed a reason- 
able charge for demurrage in its account sales-_- 


DISMISSAL 


DEATH OF RESPONDENT 
Where one of the respondents dies prior to the 
issuance of a reparation order, held, the com- 
plaint as to this respondent should be dismissed 2832 


FAILURE TO PROVE EXISTENCE OF AGENCY 

Where complainant, in a reparation proceeding 
instituted to recover the purchase price of 
cantaloups delivered to a teamster alleged to 
have been the agent of respondent and acting 
on respondent’s behalf, proved only that it was 
customary in the market where the transaction 
occurred to deliver goods to teamsters without 
requiring written authorization from the person 
the teamster purported to represent and without 
requiring the teamster to sign for the goods 
delivered, held, that since complainant has failed 
to prove the existence of the alleged agency it 
cannot hold respondent liable under the contract 
of its alleged agent and, therefore, the com- 
plaint should be dismissed 


FAILURE TO PROVE LACK OF DILIGENCE 
Where in a reparation proceeding complainant 
sought to recover for a carload of potatoes 
which respondent handled for complainant’s 
account, the market value of similar potatoes 
at the place of sale for a period covering five 
days after arrival, held, the claim should be 
dismissed, since an extended period of sale at 
a price below the prevailing market did not 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DISMISSAL—Continued No. Page 


FAILURE TO PRovE LACK OF DILIGENCE—Continued 
establish lack of diligence in view of the fact 
that the market was slow and part of the 
shipment was affected by frost 

PETITION FOR RECONSIDERATION 

No error in dismissal for complainant-purchaser’s 
failure to prove damages where the purchaser 
established the value, on a job lot basis, of 
cauliflower actually received but failed to 
establish what value, on a job lot basis, cauli- 
flower would have had if it had met contract 
requirements 2845 

Petition for reconsideration dismissed for failure to 

show error in prior order 2844 

SETTLEMENT BETWEEN PARTIES 

The Department having received a letter from 
complainant’s attorney to the effect that com- 
plainant had received the balance of the settle- 
ment agreed upon and authorizing dismissal 
of the complaint, the complaint is, accordingly, 
dismissed 

Upon settlement of claim and consent of parties 
to dismiss this proceeding, the complaint and 
counterclaim are accordingly dismissed 2849 

Where complainant notified the Department that 
a settlement of the claim had been effected, the 
complaint is dismissed 2848 

WITHDRAWAL OF COMPLAINT 

Where complainant notified the Department that it 
would be impossible for a representative to 
attend the hearing and expressed a desire to 
withdraw the complaint, the complaint is dis- 
missed 2847 


DUMPING 


PROOF OF NECESSITY FOR 
Where proof of damages rests upon necessity for 
dumping produce the lack of proof of such 
necessity precludes recovery 2831 


EVIDENCE 
Burden of proof as to agreement to assume loss on 
consignment shipment 
Burden of proof of affirmative defense 
Facts showing f.o.b. acceptance final sale 
Failure to prove existence of agency 
Failure to show new agreement 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


F.0.B. ACCEPTANCE FINAL SALE . Page 
Evidence showing 


GRADING 


Separate segments of shipment and of shipment as 
an entirety 


INSPECTION 
No warranty of suitable shipping condition where 
produce is purchased after 


JURISDICTION UNDER ACT 


LIMITATION OF, TO FRESH FRUITS AND VEGETABLES 
The term “perishable agricultural commodities”, 
as used in the act means fresh fruits and vege- 
tables and does not include peanuts, and there- 
fore, there is no jurisdiction with respect to 
that commodity 
JURISDICTIONAL LIMITATONS OF ACT 


Action for slander not within 


LIMITATION PERIOD 
Effect upon stay order of failure to file petition for 
reconsideration within 
LOSS ON CONSIGNMENT SHIPMENT 


Burden of proof as to agreement to assume 


PEANUTS 


Produce as not included in term of “perishable agri- 
cultural commodities” under act 


“PERISHABLE AGRICULTURAL COMMODITIES” 


Produce peanuts as not included in term of, under act 2837 


PRINCIPAL AND AGENT 


Failure to prove existence of agency 


RECONSIDERATION 


DISMISSAL OF PETITION FOR 
No error in previous conclusion that loss of 
profits by complainant-purchaser was not within 
the contemplation of the parties where the 
record shows respondent-seller did not have 
notice of the resale upon which the alleged loss 
is based 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


RECONSIDERATION—Continued No. Page 
DISMISSAL OF PETITION FOR—Continued 
Petition for reconsideration dismissed where the 
prior order is supported by the evidence of 
record and applicable principles of law 2843 


Petition for reconsideration dismissed where the 
prior order is supported by the evidence of 
record and applicable law 2844 


Where no error in previous order has been shown, 
the petition for reconsideration filed by respond- 
ents is dismissed without prior service upon 
complainant 


REJECTION WITHOUT REASONABLE CAUSE 


LossEs RESULTING AS DIRECT AND NATURAL CONSE- 
QUENCES OF 

Where rejection occurred late in the watermelon 
season and when the market was oversupplied, 
and where complainant unsuccessfully attempted 

to resell the produce for two days subsequent 

to the rejection, held, that disposal of the 
watermelons by complainant on a consignment 
basis to a dealer who resold them nine days 
after the rejection, was within the scope of a 
prompt and proper resale, and respondent is 
liable for all losses resulting as direct and 
natural consequences of the unlawful rejection_- 


REPARATION 


FAILURE TO PAY BALANCE OF PURCHASE PRICE 

Where complainant alleged that he sold and 
delivered oranges and tangerines to respondent 
and the latter failed to pay the full purchase 
price for the produce, and where respondent 
failed to file an answer, it is held, respondent’s 
failure to answer constitutes an admission of 
the facts alleged in the complaint, and his 
failure to pay the agreed purchase price is a 
violation of the act, for which complainant 
should be awarded reparation 


FAILURE TO PAY DEFICIT ON CONSIGNMENT 

Where complainant sustained a deficit on a car- 
load of potatoes handled for respondent on a 
consignment basis and respondent refused to 
reimburse complainant for the deficit, held, 
failure to pay the deficit sustained is a violation 
of the act, for which reparation should be 
awarded complainant 
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Where it is alleged that complainant shipped a 
truckload of potatoes to respondent and the 
latter sold them on a joint account basis but 
failed to pay complainant, and where respondent 
failed to file an answer, held, his failure to 
file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of 
oral hearing, and his failure to make payment 
is in violation of the act, for which reparation 
should be awarded complainant____--.------- 


FAILURE TO PAY NET PROCEEDS 


Where complainant alleged the consignment of 
three truckloads of produce to respondent and 
failure of the latter to remit the net proceeds 
realized, and where respondent did not file an 
answer, it is held, that respondent’s failure to 
file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of 
oral hearing, and its failure to remit the net 
proceeds of the consigned shipments is in viola- 
tion of the act, for which reparation should be 
gwavaed somplamant.- 22220. 222... Sec. es 


FAILURE TO PAY NET PROCEEDS ON RESALE 


Where in a reparation proceeding complainant 
sought to recover the contract price of a carload 
of potatoes sold to respondent, and where the 
contract was subsequently modified to provide 
that respondent handle the shipment for com- 
plainant’s account, held, respondent was only 
liable for the net proceeds on resale___------- 


FAILURE TO PAY PURCHASE PRICE 


Where complainant alleged that it sold fruits 
and vegetables to respondent and the latter has 
not paid the purchase price, and where respond- 
ent failed to file an answer, it is held, his failure 
to file an answer constitutes an admission of the 
facts alleged in the complaint, and his failure 
to pay the purchase price is a violation of the 
act, for which complainant should be awarded 
DNRNOUION wit note ee cate ee nate deacon m 


Where complainant seeks to recover purchase price 
of bananas allegedly sold to respondent on 
f.o.b. acceptance final basis, and respondent 
denies purchasing the bananas and alleges that 
complainant authorized respondent to handle 
them on consignment, held, that the evidence 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued 
FAILURE TO PAY ON JOINT ACCOUNT 


No. 


2840 


2828 


2832 


2837 






10 A.D, 






Page 


892 


857 


867 


885 








10 





10 A.D. INDEX-DIGEST & SUBJECT-INDEX OF AGR. DECS. 941 


JUNE 1951 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued No. Page 
FAILURE TO PAY PURCHASE PRICE—Continued 
establishes that respondent contracted to pur- 
chase the bananas f.o.b. acceptance final; that 
the bananas were in conformity with the con- 
tract when shipped; and that reparation should 
be awarded complainant for the purchase price 2846 


Where complainant sold tomatoes to respondent, 
which were accepted by the latter upon delivery 
for which it has not paid the purchase prices, 
but alleged as an affirmative defense that com- 
plainant released the tomatoes to respondent 
to be sold to the best advantage, it is held, 
the burden was on respondent to establish the 
new contract, and, since the only evidence that 
there was a release is respondent’s allegation 
and it failed to file an answering statement of 
facts, there is an insufficient basis in the record 
for finding that there was a new agreement, 
and complainant should be awarded reparation 
in the amount of the purchase prices 


Where it is alleged that complainant sold oranges 
and grapefruit to respondent and that the latter 
failed to pay the agreed purchase price, and 
where respondent failed to file an answer to the 
complaint, it is held, respondent’s failure to file 
an answer constitutes an admission of the 
facts alleged in the complaint and his failure 
to pay the purchase price is in violation of the 
act, for which reparation should be awarded 
complainant 


Where it is alleged that complainant sold onions 
to respondent and the latter has not paid the 
purchase price, and where respondent failed to 
file an answer which constitutes an admission of 
the facts alleged in the complaint, it is held, 
respondent’s failure to pay the purchase price is 
a violation of the act, for which complainant 
should be awarded reparation 


Where it is alleged that complainant sold a car- 
load of potatoes to respondent, but that the 
latter failed to pay the agreed purchase price, 
and where respondent failed to file an answer 
to the complaint, it is held, that his failure to 
file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of 
oral hearing, and his failure to pay the purchase 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued No. Page 


FAILURE TO PAY PURCHASE PRICE—Continued 
prices is a violation of the act, for which repa- 
ration should be awarded complainant 


Where respondent, in a reparation proceeding 
brought to recover the purchase price of a 
truckload of mixed fruits and vegetables, de- 
fended on the ground that complainant-seller 
had made slanderous statements to another 
dealer to the effect that respondent had stolen 
the truckload involved, which slanderous state- 
ments resulted in a considerable loss to respond- 
ent, held, although, at best, respondent would 
have a countercomplaint based upon the alleged 
slander, the latter constitutes no defense in 
this proceeding, and even if asserted as a 
countercomplaint, would not come within the 
jurisdictional limitations of the act 


Where respondent purchased a truckload of onions 
after inspection and gave his check for the full 
purchase price but the check was returned un- 
paid for insufficient funds, reparation should be 
awarded for the full purchase price regardless 
of any subsequent deterioration of the onions 
since there is no warranty of suitable shipping 
condition in such a sale 


UNLAWFUL REJECTION 

Where it is established that the parties entered 
into a contract requiring the shipment by com- 
plainant to respondent of a carload of U.S. 
No. 1 watermelons, and where a destination 
inspection certified that seven stacks of fruit 
at one end of the car fail to grade U.S. No. 1 
but that the remaining stacks grade U.S. No. 1 
and the entire shipment of approximately 35 
stacks grades U.S. No. 1, held, that the shipment 
complied with the contract, the rejection thereof 
was without reasonable cause, and respondent- 
buyer is liable for the loss on resale, or $287.82, 
less $35.05, representing the amount realized 
on a claim against the carrier 


RESALE 


DAMAGES RESULTING FROM 
To prove damages based upon loss of profits on 
resale, purchaser must show damages were 
within the contemplation of the parties and were 
certain. The fact that buyer was in the business 
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RESALE—Continued No. Page 
DAMAGES RESULTING FROM—Continued 
of buying and selling perishables was insuffi- 
cient, in and of itself, to impute notice to seller 
that breach by it would result in loss of profits 
claimed 
Disposal of watermelons by complainant on a con- 
signment basis to dealer who resold them 9 days 
after rejection as within scope of prompt and proper 
resale 


SHIPMENT 


Grading of separate segments of shipment and of 
shipment as an entirety 


SLANDER 


Action for, not within jurisdictional limitations of act 


Not a defense in an action on contract of purchase and 


STAY ORDER 


AVOIDING CONTROVERSY BETWEEN PARTIES 
Where a respondent filed a petition for recon- 
sideration 3 days after the expiration of the 
10-day period provided by the rules of practice 
for such filing, the petition does not operate as 
an automatic stay, but to avoid any contro- 
versy on this point the prior order is hereby 
stayed, pending the issuance of a further order 
in this proceeding 2843 
PRIOR ORDER STAYED 
Order dismissing complaint stayed pending issu- 
ance of a further order 


SUITABLE SHIPPING CONDITION 
No warranty of, where produce is purchased after 
inspection 
VIOLATION OF ACT 


FAILURE TO PAY— 
balance of purchase price 


deficit on consignment 
on joint account 


net proceeds 
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JUNE 1951 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


VIOLATION OF ACT—Continued . Page 


FAILURE TO PAY—Continued 
purchase price 845 
2830 :863; 2831:866; 2834:878; 
2835 :881; 2836:883; 2846:910. 


Unlawful rejection 


WARRANTIES 


No warranty of suitable shipping condition where 
produce is purchased after inspection 


WORDS AND PHRASES 





INDEX-DIGEST AND SUBJECT-INDEX OF COURT DECISIONS 
JUNE 1951 


PACKERS AND STOCKYARDS ACT, 1921 


AMENDMENT TO PACKERS AND STOCKYARDS ACT, 1921 


Not involving delegation of legislative power, O. V. Handy Bros. 
Go. & Wallace (CU; 8 B.C. ED Pe si22 5 eee 


Not violative of commerce clause, O. V. Handy Bros. Co. v. 
Walese (0-8. BoC. Bob: Pala. n2cnccs ccc ce sesesowauceees 


VALIDITY OF 
Where plaintiffs, who are engaged in various branches of 
the poultry business in the city of Philadelphia, sought to 
restrain the enforcement of the Amendment of August 14, 
1935, to the Packers and Stockyards Act, 1921, relating 
to live poultry dealers and handlers, on the grounds that 
the Amendment was unconstitutional because it contains an 
unlawful delegation of legislative power to the Secretary 
and it transgresses the commerce clause, the District Court 
held, that: (1) the question of constitutionality under the 
commerce clause is not before the court, since the act 
limits itself to persons handling poultry in interstate 
commerce, and does not regulate intrastate transactions; 
and (2) the act in question does not contain an unconstitu- 
tional delegation of legislative power, o. V. Handy Bros. 
Co. 0, Wallsee (0. 2 DC... By Dy Pa.) <.cnn cc cen cccscan 


CONSTITUTIONAL LAW 


COMMERCE CLAUSE 
Amendment to act not violate of, O. V. Handy Bros. Co. 
@ Watlese (0: 8 DG, Beds: Fad snskiccctncskvaneuns 


DELEGATION OF LEGISLATIVE POWER 


Amendment to act not involving, O. V. Handy Bros. Co. v. 
Weees CO. Oe C..  & Fe isa siiccenctcrsccusuanen 


COURT DECISIONS DISTINGUISHED 


Schechter Poultry Corporation v. United States, 295 U.S. 495; 
Panama Refining Company v. Ryan, 293 U.S. 388, O. V. Handy 
Bros, Co..¢.. Watlaes (0.3. 2. C., B.D. Pah os2..n ua 


UNFAIR, DECEPTIVE, AND FRAUDULENT 


DEFINITENESS OF TERMS 
The court does not agree that these terms are so definite 
that no fact finding can be made under them, O. V. Handy 
Bros. Co. v. Wallace (U.S.D.C., E.D. Pa.)-.-....-.-.- 
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APPENDIX A 


Reference to Cumulative Material of Agriculture Decisions 


(1942-1950) 


The following cumulative material will be found in the December issue (No. 
12) of Agriculture Decisions, Volume 1 (1942), 2 (1943), 3 (1944), 4 (1945), 
5 (1946), 6 (1947), 7 (1948), 8 (1949), and 9 (1950), respectively: 


Citations in Agriculture De- 
cisions: 

Statutes, orders, etc 1:811; 2:796; 3:1179; 4:1011; 5:937; 6:1194; 
7:1243; 8:1425; 9:1533 

Agriculture decisions -. 1:815; 2:801; 3:1185; 4:1015; 5:940; 6:1199; 
7:1250; 8:1484; 9:1542 

Court decisions 2817; 2:804; 3:1191; 4:1021; 5:945; 6:1207; 
7:1255; 8:1439; 9:1546 


Volume No. and Page 


Decisions overruled by Secre- 
tary of Agriculture :819* 


Citations in Court Decisions: 
Statutes, orders, etc :799; 3:1182; 5:938; 6:1197; 7:1248; 
8:1431; 9:1539 


Appeals from Secretary’s de- 
cisions (actions for review 
by courts) 7820; 2:806; 3:1193; 4:1024; 5:948; 6:1213; 
7:1259; 8:1445; 9:1551 


Disposition of Appeals from 
Secretary’s decisions (ac- 
tions for review by courts) 7821; 2:808; 3:1194; 4:1025; 5:949; 6:1216; 
7:1260; 8:1447; 9:1553 


Agriculture Decisions cited 
-by courts and other au- 
thorities 7821; 2:809; 3:1195; 4:1027; 5:950; 6:1218; 
7:1262; 8:1448; 9:1554 


Commodities involved in 
PACA proceedings 2822; 2:810; 3:1196; 4:1028; 5:951; 6:1219; 
7:1264; 8:1449; 9:1555 


Decisions and docket numbers 
arranged in consecutive 
7823; 2:811; 3:1200; 4:1031; 5:953; 6:1221; 
7:1266; 8:1451; 9:1556 


* HistoricaAL Note.—The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A. D. 
485, decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 1 A. D. 
819) as precedents because of lack of regulation requiring current assets to exceed current 
liability by at least 25 percent of average weekly purchases. Since that decision, regulation 
(9 CFR Cum. Supp. 201.14) setting up a standard of financial qualifications has been 
promulgated. In re Albert Bree, 8 A. D. 255 (1944).—Ed. 
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Docket numbers and decisions 
arranged in _ consecutive 


Cumulative lists of decisions: 
Agriculture Decisions: 

Agriculture deci- 

sions reported __-_ 


1942 PACA deci- 
sions hitherto un- 
reported 

1943 PACA deci- 
sions hitherto un- 
reported 

Agriculture deci- 
sions explained -- 

Agriculture deci- 
sions followed --- 

Court decisions fol- 
lowed in 

Court Decisions: 

Court decisions pub- 

lished 


Court and Agricul- 
ture decisions dis- 
tinguished in __-- 

Court and Agricul- 
ture decisions ex- 
plained in 

Court and Agricul- 
ture decisions fol- 
lowed in 


Cumulative Index-Digest and 
Subject—Index of decisions: 
Agriculture decisions -_-_- 


Court decisions 
A study of the scope and na- 


ture of Agriculture Deci- 
sions—Statistical Index -—- 


:870; 3:1292; 


Volume No. and Page 


7825; 2:8138; 3:1203; 4:1034; 5:956; 6:1225; 


7:1270; 8:1455; 9:1560 


:829; 2:815; 3:1206; 4:1037; 5:959; 6:1229; 


7:1274; 8:1459; 9:1564 


:1043; 5:965 


7965 
:803; 3:1190; 4:1020 (distinguished) 
7803; 3:1190; 5:944 


71190; 4:1020; 9:1545 


2821; 3:1212; 5:iv-vi; 6:v-ix; 7:v-xi; 8: 


X-XIX; 9:1728 


11254; 8:1438; 9:1545 


2944; 6:1206; 7:1254 


71206; 7:1254; 8:1438; 9:1545 


7836; 2:822; 3:1214; 4:1045; 5:967; 6:1244; 


7:1293; 8:1483; 9:1586 


5:1027; 6:1333; 7:1371; 


8:1586; 9:1698 


7850; 2:882; 3:1318; 4:1119; 5:1042; 6: 


1347; 7:1400; 8:1614; 9:1744 





APPENDIX B 


CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 
(Agricultural Marketing Agreement Act of 1937) Volume: Page 
AVON Dairy COMPANY ET AL. v. EISAMAN (D. C., N. D. Ohio, 
1946), 69 F. Supp. 500. Denial of application to postpone effec- 
tive date of Order No. 75 


Agricultural Marketing Agreement Act of 1937 
ALLEN v. SCHMIDT. SCHUMAN v. JAEGER (Cir. Ct., Waukesha Co., 
Wis., 1951). Right of board of directors of co-operative associa- 
tion of producers to cast vote in referendum 


BAILEY FARM Dalry Co. ET AL. v. ANDERSON (C.C.A., 8th Cir., 
1946), 157 F. 2d 87. Legality and constitutionality of classifica- 
tion provisions of Order No. 3 6:611 


BAILEY FARM Dairy Co. ET AL. v. JONES (D. C., E. D. Mo., 1945), 
61 F. Supp. 209. Classification of milk 5:43 


BALAZS ET AL. (AVON DAIRY COMPANY ET AL.) v. ANDERSON, SEC- 
RETARY OF AGRICULTURE ET AL. (D. C., N. D. Ohio, 1948), 77 F. 
Supp. 612. Administrative law—Scope of judicial review 
of milk order issued by Secretary—Conclusiveness of findings 
made by Judicial Officer—Function of interrogatories and 
production of records—Rules of Civil Procedure 

BALAZS ET AL. v. BRANNAN, SECRETARY OF AGRICULTURE ET AL. 
(U. S. D. C., N. D., Ohio, 1949), 87 F. Supp. 119. Milk regu- 
lated under Order No. 75 as affecting interstate commerce— 
Commerce—Regulation of intrastate commerce substantially 
affecting interstate commerce 9:737 

BARRON Coop. CREAMERY ET AL. v. WICKARD (C. C. A. 7th Cir., 
1944), 140 F. 2d 485. Reclassification of milk downward as not 
authorizing scaling upward 

BEATRICE CREAMERY COMPANY ET AL. v. ANDERSON (D. C., D. 
Kan., 1947), 75 F. Supp. 363. Validity of Order No. 68—Inap— 
plicability of de minimis doctrine—De novo hearing—Assailed 
findings supported by evidence—Failure to spread parity upon 


CHAPMAN v. UNITED STATES (C. C. A., 8th Cir. 1943), 189 F. 2d 
327. Validity of producer-settlement fund provisions of act_- 
COSGROVE ET AL. v. WICKARD (D. C., D. Mass., 1943), 49 F. Supp. 
232. Bona fide producer—Findings of Secretary 
CRULL v. WicKARD (C. C. A., 6th Cir., 1943), 187 F. 2d 406. 
Findings of fact by Secretary as to petitioner’s status as 
handler sustained 
* Cumulative Index-Digest and Subject-Index of the court cases will be found in the 


December issue (No. 12) of Agriculture Decisions: 2 A. D. 870; 8 A. D. 1292; 5 A. D. 1027; 
6 A.D. 1883; 7 A. D. 1871; 8 A.D. 1586; and 9 A. D. 1698—Ed. 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 


CRULL v. WICKARD (D. C., W. D. Ky., 1941), 40 F. Supp. 606. 
Scope of judicial review of Secretary’s action 


CRYSTAL LAKE DAIRY COMPANY v. CHARLES F, BRANNAN. (U.S. 
D.C., N. D. Ill., 1951). Validity of amendment to Order No. 41 
—Justiciable interest—Challenge of validity of amendment to 
Order No. 41—Lack of justiciable interest as not justifying 
institution of action—Limitation of judicial review of ruling 
of Judicial Officer—Actions of Secretary justified by evidence 
—Compliance with requirements of notice of promulgation 
hearing—Evidence—Burden of proof showing unlawful action 
—Weighing of evidence by court 


DAIRYMEN’S LEAGUE CO-OPERATIVE ASSOCIATION, INC. v. ANDER- 
son (D. C., N. D. N. Y., 1947). Order No. 27—Reclassification 
of milk—Interpretation of Article III Section 2(7)—Meaning 
of term “delivery to a purchaser’’—Permissibility of classifica- 
tion based on plant movement rather than ultimate utilization— 
Stipulation by subordinate as to legal effect of admitted facts 
not binding upon Secretary or courts—Administrative proceed- 
ing—Inapplicability of strict rules of evidence—Effect of 
failure to establish substantial injustice—Statutes—Considera- 
tion of exception to II—A classification 


DAIRYMEN’S LEAGUE COOPERATIVE ASss’N, INC. v. BRANNAN, SEC- 
RETARY OF AGRICULTURE (U. S. C. A., 2d Cir., 1949), 
173 F. 2d 57. Classification of milk—Class IJ-A—Status 
of handler determined by location of approved plant— 
Element of III-D classification of milk—Inapplicability 
of III-D classification—‘“Purchaser’—Inapplicability of 
term used in regulation—Construction of phrase “not a 
handler”—“Handler,” meaning of phrase—Delivery of cream 
to handler—Divisions of corporations found not separate jural 
persons—Inapplicability of milk market administrator’s inter- 
pretation of regulation relative to manufacturing plant as dis- 
tinguished from distributing plant—Milk not subject to III-D 
classification—Courts—Review by court of erroneous stipula- 
tion—Complaint of action of Judicial Officer not considered by 
court—Judicial Officer’s refusal to accept stipulation as final, 
approved by court—Duty of court relative to existing rights 
and obligations—Repudiation of agreed interpretation of regu- 
lation approved by court—Administrative law—Usage in re- 
liance on administrative interpretation—Estoppel—Choice of 
reasonable construction of regulation—Test of reasonable con- 
struction of regulation—Judicial review of validity of regula- 
tion—Reopening of proceeding—Wayward and vacillating 
administration of regulation affecting third parties—Charac- 
terization by court of difficulties involved in administration of 
milk orders—‘“Multifarious ramifications” —“Supernatural 
powers”—“Fantastic proliferation” —“Verbal mazes” 9:152 


ELM SPRING FarM, INC. ET AL. v. UNITED STATES (C. C, A. Ist 
Cir., 1942), 127 F. 2d 920. Co-operative associations—Handler, 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
FAIRVIEW CREAMERY, INC. v. WICKARD (D. C., D. Maine, 1942), 
42 F. Supp. 757. Calculating freight rates to determine allow- 
ances to creamery company 


GRANDVIEW Dalry, INC. v. JONES, WAR FooD ADMINISTRATOR 
ET AL. (D.C., E. D., N. Y., 1945), 61 F. Supp. 460. Administra- 
tive law—Judicial review—Market service payments—Inap- 
plicability of doctrine of res judicata to decisions of adminis- 
trative officers and boards 


GRANDVIEW Dairy, INC. v. JONES, WAR Foop ADM’R, ET AL. 
(C. C. A., 2d Cir., 1947), 157 F. 2d 5. Disallowance of market 
service payments upheld—Conclusion—Findings—Substantial 
evidence 

GREEN VALLEY CREAMERY, INC. v. UNITED STATES, ET AL. (C. C. 
A., 1st Cir., 1939), 108 F. 2d 342. Validity of Order No. 4— 
Construction of administrative order 


GUDGEL, BoypD v. L. S. IVERSON, DEPUTY MARKET ADMINISTRATOR 
OF THE DEPARTMENT OF AGRICULTURE, AS AGENCY OF THE U.S. 
GOVERNMENT (D. C. U. S., W. D., Ky. at Louisville, 1949), 
87 F. Supp. 834. Dismissal—Action to enjoin milk market ad- 
ministrator from pooling milk—Lack of jurisdiction of court to 
entertain handler’s complaint—Exhaustion of administrative 
remedy under section 8c (15) of act—Failure to join Secretary 
of Agriculture as necessary and indispensable party—Effect of 
failure to prove allegation in complaint—Injunction—Suit to 
enjoin subordinate of Secretary not maintainable—Justiciable 
right—Effect of commingling of producer’s milk with that of 
handler—Estoppel—Market administrator’s action not binding 
upon Secretary—Court decisions distinguished 


HOGANSBURG MILK COMPANY, INC. v. JONES, WAR Foop ADMINIS- 
TRATOR (D. C., N. D., N. Y., 1946). Order No. 27—Reclassifica- 
tion of milk—Burden of proof as to validity of market adminis- 
trator’s action—Administrative law—Evidence—Weight of evi- 
dence—Limited authority of court to review Secretary’s 
action—Effect of failure to protest undue delay in making 
reclassification 


Hoop & Sons (H. P.) v. UNITED STATES, 307 U.S. 588, 83 L. ed. 
1478 (1939). Amendment of milk order—Finding as to base 
period—Use of postwar period—Unavailability of statistics for 
prewar period—Validity of referendum—Right to vote—Vote 
by cooperatives—Equalization fund—Reinstatement of amended 
milk order—Finding as to effectuation of policy of act—Con- 
stitutional law—Due process of law—Validity of equalization 
provisions of order 

JOHN E. RosAsco CREAMERIES, INC. v. CLINTON P. ANDERSON, 


Secretary of Agriculture of the United States (U. S. D. C., 
S. D. N. Y. 1950). Parties—Dismissal of complaint for failure 


to substitute party 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 


LA VERNE Co-0P CITRUS ASS’N ET AL. v. UNITED STATES (C. C. A. 
9th Cir., 1944), 148 F. 2d 415. Exhaustion of administrative 


NEW ENGLAND DAIRIEs, INC. v. WIcKARD (D. C., D. Vt., 1943), 
51 F. Supp. 444. Order No. 4—Cooperative, when not a handler 


NEW YORK STATE GUERNSEY BREEDER’S CO-OP v. WICKARD (C. C. 
A., 2d Cir., 1944), 141 F. 2d 805. Limited character of judicial 
review of legality of milk order 


OGDEN Dairy Co. v. WICKARD, SECRETARY OF AGRICULTURE, ET AL. 
(C. C. A., 7th Cir., 1946), 157 F. 2d 445. Judicial review of 
War Food Administrator’s order—Order sustained and affirmed 


PARKER ET AL. v. BROWN (App. from U.S. D.C., 8S. D. Cal., 1943), 
317 U.S. 341. Jurisdiction of Federal courts—Suit to enjoin 
enforcement of state legislation—Suit in equity showing irre- 
parable damage—Federal Anti-trust Act—Marketing program 
under California Agricultural Prorate Act not within scope of 
Federal Anti-trust Act—California Agricultural Prorate Act 
not in conflict with Agricultural Marketing Agreement Act of 
1937—Regulation of state industry of local concern—Restric- 
tions imposed by state program upon intrastate sales as not 
violative of commerce clause—Effect of Federal inaction upon 
state regulation of commerce—State regulation affecting inter- 
state commerce sustained upon consideration of all relative 
facts and circumstances—Supreme Court may take judicial 
notice of available data of raisin industry in California—Effect 
of state program on interstate commerce in absence of adoption 
of marketing program by Secretary of Agriculture—Supreme 
Court cases distinguished 


PARKER v. UNITED STATES (C. C. A., 1st Cir., 1946), 153 F. 2d 
66. Civil contempt—When contemnor released by discharge in 
bankruptcy 6:862 
PARKER v. UNITED STATES ET AL, (C. C. A., Ist Cir., 1942), 126 
F, 2d 370. Corporations—Injunction—Contempt 


PARKER v. UNITED STATES ET AL, (C. C. A., Ist Cir., 1942), 129 
F. 2d 374. Corporations—Contempt—Discretion of court---- 


PARKER v. UNITED STATES ET AL, (C. C. A., 1st Cir., 1943), 135 
F. 2d 54. Corporations—Contempt—Compensatory fine 


QUEENSBORO FARM Propucts, INC. v. WICKARD (D. C., E. D. 
N. Y., 1942), 47 F. Supp. 206. Order No. 27—Use classification 


QUEENSBORO FARM PRODUCTS, INC. v. WICKARD (C. C, A., 2d Cir., 
1943), 187 F. 2d 969. Order No. 27—Use classification 


RENKEN Darry Co. (M.H.) v. WIcKARD (D. C., E. D. N. Y., 1942), 
45 F. Supp. 332. Order No. 27—Market service payments---- 


RENKEN Darry Co. (M.H.) v. WICcKARD (D.C., E. D. N. Y., 1942), 
47 F. Supp. 212. Order No. 27—Use classification 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 


ROBERTS ET AL. v. RICHARD D. APLIN, Referendum Agent, U. S. 
Department of Agriculture and Federal Milk Market Adminis- 
trator of the Lowell-Lawrence Federal Milk Marketing Area. 
(U.S. D. C., D. Mass. 1950) Motion to dismiss granted for lack 
of jurisdiction—Secretary of Agriculture indispensable party— 
Actions of market administrator within discretion of Secretary 
—Actions of market administrator as agent of Secretary_--- 


SAUQUOIT VALLEY FARMERS COOPERATIVE, INC. v. WICKARD (D. C., 
N. D. N. Y., 1942), 45 F. Supp. 104. Strict compliance with 
prescribed temperature 


SHAWANGUNK Co-op. DarriEs, INc. v. JONES (D. C., S. D. N. Y., 
1945), 59 F. Supp. 848. Accounting by handler for milk re- 
ceived from producers 


SHAWANGUNK Co-op. DAIRIES, INC. v. JONES ET AL. (C. C. A,, 
2d Cir., 1946), 153 F. 2d 700. Accounting by handler for milk 
received from producers 


SHAWSHEEN Dairy, INC. (D. C., D. Mass., 1942), 47 F. Supp. 494. 
Claims against milk handler provable in bankruptcy 


SPRAGUE DAIRY COMPANY ET AL. v. ANDERSON (U.S. D. C., N. D. 
Ill., 1946). Validity of Order No. 69—Promulgation hearing 
record—Substantial evidence—Inclusion of contested county 
and townships in marketing area 


STARK ET AL, v. BRANNAN, SECRETARY OF AGRICULTURE (U. S. 
D. C., D. Columbia, 1949), 82 F. Supp. 614. Order 
No. 4—Invalidity of cooperative payment provisions— 
Stay order—Producers’ right to maintain class action 
to restrain Secretary against diversion of funds from 
producers’ pool—Action—Right to sue where encroach- 
ment is slight—Right to sue where expense of litigation is 
borne by another party—Power of court to set aside action of 
Secretary—Broad powers of Secretary not unlimited and his 
wide discretion not untrammeled—Lack of power of adminis- 
trative agency to take property of one person for benefit of 
another—Words and phrases—Construction and meaning of 
word “Incidental”—Application of meaning of word “Inci- 
dental” relative to term “not inconsistent”—Administrative 
construction of statutes—Legislative history of provision of 
act relative to deductions for payments to cooperative associa- 


STARK ET AL. v. WICKARD (U. S. D. C., D. Columbia, 1944), 136 
F. 2d 786. Standing of milk producer to seek court review of 
Secretary’s order 


STARK ET AL. v. WICKARD (Cert. to U. S. C. A., D. Columbia, 
1944), 321 U.S. 288. Right of producer to obtain court review 
of Secretary’s order 


TITUSVILLE DAIRY PropucTs Co. v. ANDERSON, SECRETARY OF 
AGRICULTURE (U.S. D. C., W. D. Pa., 1945), 77 F. Supp. 232. 
Order No. 27—Evidence—Termination of status as handler__ 8:1211 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
TITUSVILLE DAIRY PropUCTS CO, v. BRANNAN, SECRETARY OF 

AGRICULTURE (U.S. C. A., 3rd Cir., 1949), 176 F. 2d 332. Cer- 

tiorari denied, 338 U.S. 905. Order No. 27 not regulation of 

arbitrary nature—Status as handler under Order No. 27— 

Regulation of shipments current in or affecting interstate com- 

merce under Order No. 27—Status as handler subject to ap- 

proval by Department of Health under Order No. 27—Judicial 

Officer’s decision holding status of petitioner as handler, 

te a ca a ats ene ga 


UNITED STATES v. ADLER’S CREAMERY, INC. (C. C. A. 2d Cir., 
1989). 107 F.2d 987... Handler, Who 6c... 225 ee 8:1020 


UNITED STATES v. ADLER’S CREAMERY, INC. (C. C. A. 2d Cir., 
1940), 110 F. 2d 482. Injunction—Collection or payment of 














UNITED STATES v. BORDEN COMPANY ET AL., 308 U.S. 188. 
Provisions of Federal Anti-Trust Act not impliedly repealed 
by Agricultural Marketing Agreement Act of 1937—Provi- 
sions of Federal Anti-Trust Act not modified by Capper- 
Volstead Act—Court decision distinguished___._._._._._.-------- 9:740 


UNITED STATES v. BURLINGTON SANITARY MILK COMPANY, INC., 
(U. S. D. C., E. D. Wisconsin, 1944). Exhaustion of adminis- 
trative 20MGGG9. «-- 5 eee cep eee eee eee 3:1029 


UNITED STATES v. ELM SPRING FARM, INC. ET AL. (U. S. D. C., 
Mass., 1942), 38 F. 2d 508. Cooperative associations—Handler, 

















UNITED STATES v. GREEN VALLEY CREAMERY, INC. (U.S. D. C. 
D. Mass., 1945), 59 F. Supp. 153. Civil contempt—Effect of dis- 
charge in bankruptcy upon collection of compensatory fine__._ 6:860 


UNITED STATES v. H. P. Hoop & Sons, INc. ET AL. (U.S. D. C., 
D. Mass., 1939), 26 F. Supp. 672. Validity of Order No. 4—Con- 
stitutionality of Agricultural Marketing Agreement Act of 
1937—Stare Decisis—Constitutional law—Delegation of legis- 
lative power—Due process of law—Finding as to base period— 
Country plant—Equalization fund—Interstate commerce-_-_-_-- 7:905 


UNITED STATES v. HOGANSBURG MILK COMPANY, INc. (D. C., 

N. D.N. Y., 1944), 57 F. Supp. 297. Administrative law—Effect 

of failure to exhaust administrative remedies—Market ad- 

ministrator’s determination as to amounts due from handler to 

producers settlement fund: —..- 35. conc ds deuce 6:1034 
UNITED STATES v. LEVINE (D. C., N. D. N. Y., 1942), 129 F. 2d 

745. Conviction of employee of market administrator of ac- 

CODEINE BEING asi toca ee cet ee eee ets 3:615 
UNITED STATES v. MARTIN (U. S. D. C., D. Mass., 1948). Civil 

contempt proceedings—Effect of amendment of Secretary’s 

order subsequent to injunction judgment____----_----------- 7:494 
UNITED ST“.TES v. MARYLAND & VIRGINIA MILK PRODUCERS’ ASS’N, 
INc. ET AL. (U. S. C. A., D. Columbia, 1950), 179 F. 2d 426. 
Illegality of price-fixing under Sherman Anti-Trust Act—Com- 
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bination tampering with price structures unlawful under 
Sherman Anti-Trust Act—lIllegality of “full supply” con- 
tracts—Immateriality of amount of interstate trade involved 
in violation of Sherman Anti-Trust Act—Violation of Sherman 
Anti-Trust Act by cooperative association—Violation of Sher- 
man Anti-Trust Act by cooperative association in absence of 
order or marketing agreement—Criminal law—Sufficiency of 
indictment for violation of Sherman Anti-Trust Act 


UNITED STATES v. MARYLAND & VIRGINIA MILK PRODUCERS’ ASS’N, 
Inc. ET AL. (U. S. D. C., D. Columbia, 1950), 90 F. Supp. 681. 
Grant and denial of motion for judgment—Activity not consti- 
tuting conspiracy to fix prices in violation of Sherman Anti- 
Trust Act—Evidence failing to establish conspiracy in viola- 
tion of Sherman Anti-Trust Act—Legality of “full supply” 
contracts under Sherman Anti-Trust Act—Aim of Federal 
Anti-Trust Laws—Marketing agreements—Exemption from 
anti-trust laws—Administrative law and procedure—Judicial 
review of Secretary’s action in adjusting milk prices—Illegality 
of “full supply” contract under Sherman Anti-Trust Act in 
absence of submission to regulation by Secretary—Violation of 
Sherman Anti-Trust Act by cooperative association—Evidence 
failing to establish violation of Sherman Anti-Trust Act___- 


UNITED STATES v. RIDGELAND CREAMERY Co. (D. C., W. D. Wis., 
1942), 47 F. Supp. 145. Exhaustion of administrative remedy- 


UNITED STATES v. ROCK ROYAL CO-OPERATIVE, INC. ET AL. (App. 
from U. S. D. C., N. D. N. Y., 1989), 307 U. S. 533, 59 S. Ct. 
993, 83 L. ed. 1446. Constitutionality of act—Validity of Order 


UNITED STATES v. RUZICKA ET AL, (C. C. A., 7th Cir., 1945), 152 
F. 2d 167. Exhaustion of administrative remedy—Judicial 
review 5:923 


UNITED STATES v. RUZICKA ET AL., 329 U. S. 287. Distribu- 
tion of enforcing authority between courts and Secretary of 
Agriculture 5:931 


UNITED STATES v. THE TELLING-BELLE VERNON CO., A CORPORA- 
TION, ET AL. (U. S. D. C., N. D. Ohio, 1948). Preliminary 
mandatory injunction—Compliance with milk order while its 
validity questioned 


UNITED STATES v. TITUSVILLE DAIRY PRropucTs Co. (D. C., W. D. 
Pa., 1945), 63 F. Supp. 104. Mandatory injunction—Stay of 
administrative proceeding 


UNITED STATES v. TURNER Dairy Co. (C. C. A., 7th Cir., 1947), 
162 F. 2d 425. Court enjoining compliance with and restraining 
violation of milk marketing order—Right of government to 
mandatory injunction to compel payment of amounts due un- 
der milk marketing order—Interlocutory order—Final decision 


UNITED STATES v. TURNER DAIRY COMPANY (C. C. A., 7th Cir., 
1948), 166 F. 2d 1. Modification of judgment of lower court by 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
appellate court—Filing of reports—Payment of sums due 
market administrator—Exhaustion of administrative remedy— 
Finding of ascertainment and determination of parity price— 
Handler’s right to question constitutionality of legislation of 
administrative order—Power of court to determine validity of 
SCMANIAGTALIVG: GPOOR is sn cen oo ece eee ee 7:240 


Page 









Modification of its original opinion by Circuit Court of Appeals 
—Enforcement action—Right to stay of judgment—Exhaustion 
of administrative remedy (C. C. A., 7th Cir., 1948) ____-_____ 7:246 


UNITED STATES v. UNIVERSAL MILK BOTTLE SERVICE, INC., ET AL. 
(U. S. D. C., S. D., Ohio, 1950), 85 F. Supp. 622. Denial of 
motions to dismiss indictments—Price-fixing—Violation of 
Sherman Anti-Trust Act—lIllegality of price-fixing under Sher- 
man Anti-Trust Act—Substantial effect on interstate com- 
merce—Sufficiency of indictment under Sherman Anti-Trust 
Act—Effect of movement of commodity in interstate com- 
merce—F low of fluid milk in price-fixing conspiracy as consti- 
tuting interstate commerce—Sherman Anti-Trust Act—Order 
of Secretary of Agriculture as not granting immunity for con- 

spiracy to fix prices—Sufficiency of indictment—Function of 

hdieiniant ane MieNNSien=. 62. eso se sn setae 

UNITED STATES v. WESTERN FRUIT GROWERS, INC. ET AL. (U. S. 
D. C., S. D. Cal., 1940), 34 F. Supp. 794. Power of Federal 
court. to: protect ite jurisdiction: ..... 3. 3a cence 3:484 

UNITED STATES v. WooD ET AL. (D. C., D. Mass., 1945), 61 F. 
Supp. 175. Administrative law—Exhaustion of administrative 
remedy—Action to enforce compliance with courts._-----~-- 5:418 


UNITED STATES v. WRIGHTWOOD DAIRY COMPANY (C. C. A., 7th 
Cir., 1942), 315 U. S. 110, 62 S. Ct. 523, 86 L. ed. 726. Effect 
of intrastate commerce competition upon regulation of inter- 
SUES COINIMORGG 6 icin cccdincnasdenanescdewnnmasasencwee 
UNITED STATES v. WRIGHTWOOD DaiRY COMPANY (U. S. D. C., 

N. D. IIl., 1942), 127 F. 2d 907. Powers of Secretary under act 2:789 


VoerT’s DatriEs, INc. v. WicKARD (D. C., S. D. N. Y., 1942), 45 
F. Supp. 94. Producer, who is—Judicial review of adminis- 
tyehien: Gennes = oo oo se a oo ee eee 


WADDINGTON MILK Co., INC. v. WICKARD (C. C, A., 2d Cir., 
1944), 140 F. 2d 97. Order No. 27—Use classification___----- 3:685 
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Wawa Dairy Farms, INc. v. WIcKARD (D. C., E. D. Pa., 1944), 
56 F. Supp. 67. Judicial review of Secretary’s ruling—No trial 
C6: TNO. chee eens eka See ee 


Wawa Datry Farms, INC. v. WICKARD (C. C. A., 3rd Cir., 1945), 
149 F. 2d 860. Validity of milk-receiving station differential__ 5:716 












WEILAND (C. J.) AND SON Darry PropucTs COMPANY, INC. v. 
Wicxkarp (D. C., Wis. 1946), 68 F. Supp. 93. Judicial review 
of Secretary’s order—Overpayments—Variation in total butter- 
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WESTERN FRUIT GROWERS, INC. ET AL. v. UNITED STATES (C. C. 
A., 9th Cir., 1941), 124 F. 2d 381. Power of Federal courts to 
enjoin prosecution of State court action 


WETMILLER DAIRY & FARM PRODUCTS Co., INC. v. WICKARD, 
SECRETARY OF AGRICULTURE (D. C., W. D. N. Y., 1944), 60 F. 
Supp. 622. Classification of milk in accordance with its utiliza- 
tion at second plant 

WETMILLER Dairy & FARM PropuctTs Co., INC. v. WICKARD (C. C. 
A., 2d Cir., 1945), 149 F. 2d 330. Reclassification of milk by 
Secretary—Effect of market administrator’s acquiescence in 
III-A classification 

WHITING MILK COMPANY v. BRANNAN, SECRETARY OF AGRICUL- 
TURE (U.S. D. C., D. Mass., 1949). Ruling of Judicial Officer 
relative to butter provision of Order No. 4 sustained by district 
court—Interpretation of butter provision of Order No. 4— 
Consideration of rationality of price schedule—Resort to 
administrative history—Policy of butter provision of Order 
No. 4—Interpretation of reporting and payment provisions 
of Order No. 4 not inconsistent—Permissibility of segregation 
of churned butter under Order No. 4—Claim of estoppel not 
well founded—Type of retroactive ruling relative to Order No. 
4 inevitable in judicial process 


Agriculture and Markets Law of N. Y. 

Hoop & Sons, INc. (H. P.) v. DU Monn (Cert. to S. Ct. of N. Y., 
Albany Co., 1949), 336 U.S. 525. Commerce—Lack of 
power of State of New York to deny to _ interstate 
milk dealer additional facilities—Constitutional law—Con- 
stitutionality of regulation of production and distribution 
of milk—Public health and welfare—Lack of power of State to 
promote its economic advantage by burdening of interstate com- 
merce—Lack of power of State to accord its consumers pre- 
ferred right of purchase—Relationship between intrastate and 
interstate activities—Absence of congressional action—Lack of 
power of State to advance its commercial interests by curtailing 
movement of articles of commerce—Health and safety of people 
—Lack of power of State to regulate article of interstate com- 
merce—Lack of power of State to suppress competition— 
Nature of economic system fostered by the commerce clause— 
Federal and State regulation of milk—Police power of State 
—Power of Congress to curtail shipments of milk in interstate 
commerce—Lack of power of State to impose restraint on inter- 
state commerce—Agricultural Marketing Agreement Act of 
1937—Policy of Congress with reference to interstate flow of 
milk—State limitation on export of milk prohibited by Agricul- 
tural Marketing Agreement Act—Object of Federal program— 
Court decisions compared and distinguished 


Commodity Exchange Act 
BoARD OF TRADE OF KANSAS CITY, Mo. ET AL. v. MILLIGAN, U.S. 
ATTY. ET AL. (D. C., W. D. Mo., 1936), 16 F. Supp. 859. Con- 
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stitutionality of Commodity Exchange Act—Interstate com- 
merce—Adoption of necessary and convenient means by 
Congress to exercise its powers—Due process clause_______- 8:97 






BOARD OF TRADE OF KANSAS CITY, Mo. ET AL. v. MILLIGAN, U.S. 
ATTY. ET AL. (C. C. A., 8th Cir., 1937), 90 F. 2d 855. Constitu- 
tionality of Commodity Exchange Act—Purpose of act—Evi- 
dence—Presumption of constitutionality of statutes—Presump- 
tion as to performance of duty by public officials—Interstate 
commerce—Freedom of contract—Injunction______...__.___-- 8:102 








BOARD OF TRADE OF THE CITY OF CHICAGO ET AL, v. OLSEN (U.S. 
D. C., N. D. Ill., 1923), 262 U.S. 1, 43 S. Ct. 470, 67 L. ed. 839. 
CGRAGIEEMMGRINU OR RAO. 26. oo ee ee ee 2:422 






IRVING WEIS AND COMPANY ET AL. v. BRANNAN, SECRETARY 
OF AGRICULTURE (U. S. C. A., 2d Cir., 1948), 171 F. 2d 
232. Suspension of registration and trading privileges of 
futures commission merchant and floor broker—Requirements 
of act relating to written records—Concealment and evasion 
of provisions of act relating to written records—Duty of 
Government inspectors—Administrative law—Review of act 
by appellate court as to appropriate punishment—Limitation 
of judicial review of remedies or penalties—Effect of violation 
of act by partner upon: partnership............................ 7:1236 













MooreE v. CHICAGO MERCANTILE EXCHANGE ET AL.; BENNETT ET AL. 
v. BOARD OF TRADE OF CITY OF CHICAGO ET AL. (C. C. A., 7th 
Cir., 1937), 90 F. 2d 735. Constitutionality of Commodity Ex- 
change Act—Interstate commerce—Congressional findings— 
Purpose of act—Prohibition of wild forms of speculation— 
Duty of Circuit Court of Appeals relative to Supreme Court 
decisions in determining constitutionality of statute__...----- 











NELSON v. SECRETARY OF AGRICULTURE (C. C, A., 7th Cir., 1943), 
183 F. 2d 453. Suspension from trading privileges____------ 3:825 






NICHOLS & Co. v. SECRETARY OF AGRICULTURE (C. C. A., 1st Cir., 
1942), 1381 F. 2d 651. Acting on other side of customer’s trades 3:552 






NICHOLS & Co. ET AL. v. SECRETARY OF AGRICULTURE (C. C. A., 
1st Cir., 1943), 186 F. 2d 503. Offsetting, what constitutes_- 







Federal Seed Act 
HARDISON SEED Co. (E. K.) v. JONES (C. C. A., 6th Cir., 1945), 149 
F, 2d 252. Cease and desist—Seeds—False labels___..------- 5:227 


UNITED STATES v. DUNN (D. C., S. D. N. Y., 1944), 55 F. Supp. 
Gas: Valine aced advertisement..<. «66 cnnndeccedancesadasawnn 











Grain Futures Act 
BARTLETT FRAZIER Co. v. HYDE ET AL. (D. C., N. D. IIl., 1932), 56 


F, 2d 245. Validity of provisions of Grain Futures Act rela- 
tive to reports and inspection of records—Dismissal of bill in 


equity for want of equity.........------------------------- 
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BARTLETT FRAZIER CO, ET AL. v. HYDE, SECRETARY OF AGRICULTURE, 
ET AL. (C. C. A., 7th Cir., 1933), 65 F. 2d 350. Constitutionality 

of Grain Futures Act—Searches and seizures—Due process__-- 8:116 


Packers and Stockyards Act, 1921 

HANDY BROTHERS COMPANY (O. V.) v. WALLACE ET AL. (U.S. 
D.C., E. D. Pa., 1935). Validity of amendment to Packers and 
Stockyards Act, 1921—Constitutional law—Delegation of legis- 
lative power—Commerce clause 

MIDWEST FARMERS, INC. v. UNITED STATES ET AL.; CROSBY ET AL. 
v. SAME; BARTON v. SAME (D. C., D. Minn., 3rd Div., 1945), 
64 Supp. 91. Suspension of registration—Unfair, unjustly dis- 
criminatory or deceptive practices 

MIROTZNIK ET AL. v. UNITED STATES ET AL. (D. C., E. D. N. Y., 
1946), 64 Supp. 635. Unauthorized revocation of license— 
Denial of application for license of unlicensed partner 5:652 


MORGAN ET AL, v. UNITED STATES ET AL. (U.S. D. C., W. D. Mo., 
1936), 298 U.S. 468, 56 S. Ct. 906, 80 L. ed. 1288. Fair hear- 
ing—Rate proceeding 

MORGAN ET AL. v. UNITED STATES ET AL, (U.S. D. C., W. D. Mo., 
1938), 304 U.S. 1, 58 S. Ct. 773, 82 L. ed. 1129. Fair hearing— 
Rate proceeding 

NOSTRAND POULTRY MARKET, INC. v. UNITED STATES ET AL. (D. C., 
E. D. N. Y., 1945), 59 F. Supp. 245. Denial of application for 
license—Constitutionality of act 

Sioux City Stock YARDS COMPANY v. UNITED STATES (D. C., 
N. D. Iowa, 1943), 49 F. Supp. 801. Cease and desist from 
refusing to render stockyard services 

St. JosEPH STOCK YARDS COMPANY v. UNITED STATES (D. C., 
W. D. Mo., 1935), 11 F. Supp. 322. Validity of stockyards 
rate order 

St. JOSEPH STocK YARDS COMPANY v. UNITED STATES (U. S. 
D. C., W. D. Mo., 1936), 298 U. S. 38, 56 S. Ct. 720, 80 L. ed. 
1033. Validity of stockyards rate order 

STAFFORD ET AL. v. WALLACE (U.S. D. C., N. D. IIl., 1922), 258 
U.S. 495, 52 S. Ct. 397, 66 L ed. 735. Constitutionality of act_- 


SULLIVAN Co. v. WELLS (U.S. D. C., D. Nebr., 1950), 89 F. Supp. 
817. Action of seller as constituting estoppel—Principal and 
agent—Liability of innocent agent—Courts—Supreme Court 
decisions followed by Federal Court—Duty of licensed con- 
signor under Packers and Stockyards Act, 1921 to serve all 
indiscriminately 

UNITED STATES ET AL. v. MORGAN ET AL. (U.S. D. C., W. D. Mo., 
1939), 307 U.S. 183, 59 S. Ct. 795, 83 L. ed. 1211. Retention 
of funds pending determination of rate order 


UNITED STATES ET AL. v. MORGAN ET AL. (U.S. D. C., W. D. Mo., 
1941), 313 U.S. 409, 61 S. Ct. 999, 85 L. ed. 1429. Validity of 
rate order—Criticism of Supreme Court decision 
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ABE RAFELSON Co., INC. v. R. G. TUGWELL, AS ACTING SECRETARY 
OF AGRICULTURE (C. C. A., 7th Cir., 1935), 79 F. 2d 653. 
Injunction—Power of court to enjoin Secretary from threat- 
ened action to revoke license and impose fines and penalties— 
Exhaustion of remedy—Consideration of constitutionality of 
OG ic ec mas ma ase a ed 

ALEXANDER MARKETING COMPANY v. HARRISBURG DAILY MARKET 
(U. S. D. C., M. D. Pa., 1949), 9 F. R. D. 248. Personal service 
of notice of appeal not required—Nonresident adverse party— 
Service by registered mail—Proceedings under Perishable 
Agricultural Commodities Act, 1930 excepted from Federal 
Rules of Civil Procedure—Commencement of proceedings-_--_- 


ALEXANDER MARKETING COMPANY v. HARRISBURG DAILY MARKET 
(U. S. D. C., M. D. Pa., 1949), 87 F. Supp. 124. De novo pro- 
ceeding—Effect of evidence failing to overcome prima facie 
case—Damages—Resale of commodity—Costs—Reasonable at- 
CONDO0 Ss Sets oe oie pee ae dee eee ee ears 


AMERICAN FRUIT GROWERS, INC. v. LEWIS D. GOLDSTEIN FRUIT 
AND PRODUCE CORPORATION (D. C., E. D. Pa., 1948), 78 F. 
Supp. 309. Want of jurisdiction of district court—Failure to 
file appeal from Judicial Officer’s decision within period 
VORUINGE: (OT QR iii eos ee este eases 

AMERICAN FRUIT GROWERS, INC., A DELAWARE CORPORATION v. S, T. 
Runzo & Co., INC., A CORPORATION (U. S. D. C., W. D., Pa., 
1951). Motion for judgment on pleadings—Facts alleged by 
adverse party to be taken as true—Denial of motion for judg- 
ment on pleadings—Appeal and answer by respondent as 
creating issues of defense—Pleadings upon which conduct of 
trial de novo shall proceed—What constitutes trial de novo— 
Rules of evidence not precluding any defense—Power of Secre- 
tary to adopt and promulgate rules of procedure—Right to 
appeal in default cases—Statutes—Construction and interpre- 
tation—Reading act as a whole—Ascertaining intent of act 
—Admission of facts set forth in motion to dismiss appeal 
—Proceedings on appeal governed by Federal Rules of Civil 
Procedure—Presentation of defenses not raised before Secre- 
tary upon appeal—Defenses clearly set forth on appeal— 
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Volume: Page 


8:1067 


9:531 


9:534 


7:498 


Liberal construction of Federal Rules of Civil Procedure___-10:257 


BACON BROTHERS v. CAD HEATON FRUIT COMPANY (U. S. D. C., 
E. D. Ill, 1946). Constitutionality of act—Jurisdiction of 
Secretary—Diversity of citizenship—Jurisdiction of district 
court—Appeal from decision of Secretary..-----.---------- 


BACON BROTHERS v. CAD HEATON FRUIT CoMPANY (U. S. D. C., 
E. D. Ill., 1947). Interest allowed on contract—Amount of 
attorney’s fee allowed counsel for appellees_.__._._._..-------- 


BARKER-MILLER DISTRIBUTING Co. v. BERMAN (D.C., W. D.N. Y., 
1934), 8 F. Supp. 60. Secretary’s order sustained by court— 
Assumption by court of jurisdiction of Secretary—Effect of 
prima facie case made out by findings and order of Secretary— 

Proper manner of avoiding effect of finding of Secretary— 


6:732 


6:734 
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Inapplicability of statute of frauds to transaction involving 
purchasing agent of buyer—Damages—Performance of duty 
by buyer in minimizing loss—Right of rediversion where buyer 
failed to acquire title to commodity 


BELL v. MAIN (D. C., E. D. Pa., 1943), 49 F. Supp. 689. Trans- 
action constituting sale, and not consignment 


CALIFORNIA FRUIT EXCHANGE v. SPRACALE FRUIT COMPANY (U.S. 
D.C., W. D. Pa., 1949), 89 F. Supp. 580. Interpretation of con- 
tracts—Prima facie case made out by findings of Secretary— 
When uncontradictory testimony raises a question of fact— 
Buyer assuming risk of normal deterioration losses arising in 
transit—Proof of existence of custom and usage—Burden of 
proof as to existence of custom and usage—Measure of dam- 
ages based on resale of commodity—When irregularities in con- 
duct of juror or counsel authorize new trial—Jurors not con- 
cluded by sealed verdict 9:407 


Conroy, INc. (A. J.) v. WEYL-ZUCKERMAN & Co. (D. C., N. D. Cal., 
1941), 39 F. Supp. 784. Reparation—Failure to deliver without 
reasonable cause—Seller liable to buyer for loss due to latent 
defect—Judicial notice—Watery soft rot disease of field ori- 
gin—Pamphlet published by Department—Passage of title— 
Title and risk passed to buyer, when—F. o. b. shipping point— 
Normal deterioration loss—Applicability of law of sales to 
act—Findings of Secretary accepted by court 


ERNEST E. FADLER Co. v. HESSER (C. C. A., 10th Cir., 1948), 166 
F. 2d 904. Rejection of commodity—Assent of seller to rescis- 
sion—Implied warranty of merchantability—Implied warranty 
of suitable shipping condition—Appeal—Defenses open on ap- 
peal from Secretary’s reparation order—Relationship of act to 
law of sales—Passage of title—Lack of right of rescission, when 


GILLARDE COMPANY (L.) v. JOSEPH MARTINELLI & Co., INc. (C. C. 
A., 1st Cir., 1948), 168 F. 2d 276.* “Rolling acceptance final” 
sale—Unlawful rejection—Waiver of right to claim damages 
by unlawful’ rejection of shipment—Relationship of contract 
terms: “rolling acceptance,” “rolling acceptance final’ and 
“f.0.b. acceptance final”—Buyer’s remedy under contract of 
“rolling acceptance final’”—Substantial and practical com- 
pliance with bond requirements of act 


GILLARDE COMPANY (L.) v. JOSEPH MARTINELLI & Co., INc. (C. C. 
A., 1st Cir., 1948), 169 F. 2d 60.* Unlawful rejection—Waiver 
of right to claim damages for breach of contract—Prior judg- 
ment amended—Statutes—Departmental interpretation of 
regulation 7:595 


HANDLER PRODUCE COMPANY v. M. A. McPETERS (U. S. D. C., 
S. D. Ill, 1949). Appeal from reparation order—Findings of 
fact and order of Secretary approved by court—Prima facie 
evidence—Section 499g (c) of act—Jurisdiction of court—Sub- 
stantial evidence—Failure to overcome prima facie case__.. 9:1145 


* Certiorari denied by the Supreme Court on December 6, 1948, 385 U.S. 885.—Ed. 
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HOFFMAN BANANA COMPANY v. SCHULTZ BROKERAGE Co., (D. C., 





JOSEPH DENUNZIO FRUIT COMPANY v. CRANE, D.B. A, ASSOCIATED 


JOSEPH MARTINELLI & Co., INC. v. L. GILLARDE Co. (D. C., D. 
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D.C., W. D. Pa. 1949), 82 F. Supp. 488. Contract of purchase 
and sale—Effect of failure to comply with statute of frauds— 
Evidence—Failure to show breach of contract__.___._________ 


W. D. Texas, 1947). Attorney’s fee—Allowances as part of 
cont of case-—Inlerest) <<.6.26 esse eres oe 


FRUIT DISTRIBUTORS OF CALIFORNIA AND THE RED LION PACKING 
ComMPANY (D. C., S. D. Cal., 1948), 79 F. Supp. 117. Trial de 
novo—Evidence aliunde or de hors the record—Contracts— 
Offer and acceptance—Meaning of term “booked”—Antici- 
patory breach—Buyer’s remedy—Statutes—Construction and 
interpretation—Punctuation as aid in—Illegality of contracts— 
“Signature,” what is—Statute of frauds, how satisfied—Tele- 
type messages—Principal and agent—Principal partially dis- 
closed—Damages—Emergency Price Control Act—Courts— 
Question of election to hold party liable—Application of na- 
tional law to federal questions—Administrative law—Findings 
of fact and reparation order as prima facie evidence___----- 


JOSEPH DENUNZIO FRUIT Co. v. CRANE ET AL. (U.S. D. C., S. D. 


Cal., 1950), 89 F. Supp. 962. Illegality of contract of purchase 
and sale under Emergency Price Control Act—Inapplicability 
of section 1599 of California Civil Code to illegal contract of 
purchase and sale under Emergency Price Control Act—Il- 
legality of contract of purchase and sale in violation of Emer- 
gency Price Control Act—lIllegality of contract under California 





Mass., 1947), 73 F. Supp. 293. Lawful rejection of commodity 
sold on basis of rolling acceptance final because of inherent 
defect—Cladosporium rot—Passage of title—Risks of normal 
deterioration and damage in transit.........-..--.---.-.--. 


JOSEPH MARTINELLI & Co., INC. v. SIMON SIEGEL COMPANY (U.S. 


C. A., Ist Cir. 1949), 176 F. 2d 98. Right of buyer on an f.o. b. 
acceptance final basis to reject commodity because of fraud— 
Right of buyer on an f.o.b. acceptance final basis to avoid 
contract induced by fraud—Effect of discovery of fraud after 
breach of contract—Fraud as a defense after its discovery— 
Contract induced by fraud voidable—Election of remedy by 
party defrauded—Right to recover damages for fraud by party 
breaching contract—Court decisions distinguished_____------- 


KREUGER v. ACME FRUIT COMPANY (C. C. A., 5th Cir., 1935), 


76 F 2d: 67. Constitutionality 0€ a¢6.c. occ cncencancessseuncn 


LAILER & Co., INc. (W. H.) v. C. E. Jackson Co. (D. C., D. Mass., 


1948), 75 F. Supp 827. Dismissal of motion to dismiss appeal 
for want of jurisdiction—Motion for leave to amend answer 
granted—Denial of motion for judgment on pleadings_--~---_- 
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LeRoy DyAL CoMPANY, INC. (THE) v. ALLEN (D. C., E. D. 
S. Carolina, 1946). Breach of contract justifying rejection by 
buyer (reversed by C. C. A. 4th) 


LeRoy DyAL CoMPANY, INC. (THE) v. ALLEN (C. C. A., 4th Cir., 
1947), 161 F. 2d 152. Immaterial breach of contract by seller 
not justifying rejection by buyer—Meaning of term f.o.b. 
acceptance final 


LOGIN CORPORATION v. S. BOTNER & Sons (D. C., N. D. Cal., 
1947), 74 F. Supp. 133. Sufficiency of bond—Motion to dismiss 
appeal—Motion to strike bond 


MILE END FRUIT EXCHANGE, INC. v. O. S. HURLEY, D.B. A. O. S. 
HurLeY Propuce Co. (U. 8S. D. C. N. D. Texas, 1945). Judg- 
ment upon verdict of jury—Bond in double amount of repara- 
tion award—Attorney’s fee 


Pasco County PEACH Ass’N v. J. F. SOLLEY & Co., INc. (C. C. A., 
4th Cir., 1945), 146 F. 2d 880. Principal and agent—Agent’s 
authority to receive advances—Authority of agent not estab- 
lished by broad language letter—Agent’s authority to receive 
payment not implied from his authority to sell—Presumption 
of authority of agent to receive payment affected by his re- 
stricted authority—Assumption of risk of lack of agent’s au- 
thority—Lack of right of agent to use agency for his benefit— 
Customs and usages—Seller not bound by custom lacking force 
of law—Effect of specific notice limiting scope of agent’s au- 
thority upon business custom 


ROTHENBERG v. ROTHSTEIN & Sons (U.S. C. A., 3d Cir., 1950), 
181 F. 2d 345. Appeal—Right to submit views with respect to 
questions deemed decisive—Acceptance of offer by telephone in 
Pennsylvania as resulting in Pennsylvania contract—Reargu- 
ment—Question of effect of state statute of frauds 


ROTHENBERG v. H. ROTHSTEIN & Sons (U.S. C.A., 2d Cir., 1950), 
183 F. 2d 524. Appeals—Applicability of state statute of 
frauds to contract of purchase and sale under Perishable Agri- 
cultural Commodities Act—Courts—Conflict of laws—Su- 
premacy of federal laws—Substantive effect of statutes of 
frauds of states rendering parol contract void—Statute of 
frauds of Pennsylvania construed by appellate court as pro- 
cedural—Applicability of procedural limitations of statute of 
frauds of Pennsylvania to suit for reparation under Perishable 
Agricultural Commodities Act—Grant of remedies by Perish- 
able Agricultural Commodities Act—Remedies—Meaning of 
term under § 5 of Perishable Agricultural Commodities Act— 
Failure to notify seller of rejection of produce within limitation 
period as constituting acceptance—Supremacy of Federal over 
state statute 


SAWYER ET AL. v. PASKOFF ET AL.; SAME v. PEISAKOFF ET AL. 
(D. C., W. D. Pa., 1947), 74 F. Supp. 24. Sufficiency of evi- 
dence, relating to performance of contract, for jury—Denial 
of motion for new trial 
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SMITH v. WHITE ET AL. (D. C., E. D. Mo., 1942), 48 F. Supp. 
554. Authority of Secretary to promulgate procedural rules— 
Evidence—Secretary’s action presumed in accordance with pro- 
cedural rule—Reconsideration of reparation order—Findings 
of Secretary—Prima facie evidence—Allowance of claim after 
reconsideration—Effect of record failing to disclose rules of 
practice relative to reconsideration of reparation order— 
Courts—Consideration by court of supporting testimony not 
within record before Secretary—Function of court relative to 
reparation proceeding—Effect of failure to establish seller’s 
notice of resale contracts—Practice and pleading—Amended 
complaint—Damages—Seller’s inability to meet issue relative 
to market price of produce justified—Federal Rules of Civil 
Procedure—Amended proceedings to conform to proof—Con- 
tract of purchase and sale—Damages for nonperformance___. 8:766 
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SPANO v. WESTERN FRUIT GROWERS, INC. (C.C.A. 10th Cir., 
1936), 83 F. 2d 150. Trial de novo—Challenge of findings with- 
out producing evidence before Secretary—Meaning of trial de 
novo—Prima facie effect of findings and orders—Rebuttable 
presumption—Statutes—Construction and interpretation—Con- 
stvuction of WOPGS 10 COMMON UNG... 605 eceaeane 


UNITED STATES v. SOLOMON (D. C., E. D. IIl., 1944), 3 F.R.D. 
411. Action to enjoin dealer from operating without a license— 
Penalties —J urisdiction—Interstate commerce—Fresh vege- 
tables—Inapplicability of Federal Rules of Civil Procedure in 
civil suits of quasi-criminal nature—Mistrial—Effect of cross- 
examination erroneously allowed by court_----------------- 7:247 














WESTERN FRUIT GROWERS, INC. v. BEILMAN PRODUCE Co., INC. 
(D. C., M. D. Pa., 1948), 75 F. Supp. 334, Unlawful rejection— 
Damages—Costs—Attorney’s fee ......-...------.----~----- 7:363 
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Yukon & SoNsS PRODUCE COMPANY (L.) v. FINERMAN AND 
ScHOENBURG (U. S. D. C., S. D. California, 1948). Failure to 
repay purchase price—Lack of suitable shipping condition— 
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Sugar Act of 1948 


CENTRAL ROIG REFINING Co. ET AL, v. SECRETARY OF AGRICULTURE 
(Porto RICAN AMERICAN SUGAR REFINERY, INC., ET AL., INTER- 
VENORS) (U. S. C. A., D. Columbia, 1948), 171 F. 2d 1016. 
Validity of Order No. 18—Administrative law—Judicial review 
of administrative action—Constitutionality of provisions of act 9:256 









SECRETARY OF AGRICULTURE, PETITIONER v. CENTRAL ROIG REFIN- 
ING COMPANY, WESTERN SUGAR REFINING COMPANY, ET AL. (No. 
27.) Porto RICAN AMERICAN SUGAR REFINERY, INC., PETITIONER 
v. CENTRAL ROIG REFINING COMPANY AND WESTERN SUGAR RE- 
FINING COMPANY. (No. 30.) GOVERNMENT OF PUERTO RICO, 
PETITIONER v. SECRETARY OF AGRICULTURE, PORTO RICAN AMERI- 
CAN SuGAR REFINERY, INC., ET AL. (No. 32.) (Cert. to U.S. 

C. A., D. Columbia, 1950), 338 U.S. 604. Validity of Order 
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No. 18—Proper measure as to “past marketing” and “ability 
to market”—Administrative law—Scope of judicial review of 
administrative action—Scope of commerce clause—New prob- 
lems—Order No. 18—Commerce—Geographic uniformity of 
regulation—National policy—Due process—Commerce clause— 
Discrimination—Sugar Act of 1948—Refined sugar quotas— 
Constitutional law—Courts—Scope of review of validity of 
acts of Congress 


Public | ihe 
a IC Library 
Pei0i: Mich. 


Gen 


' Infren..a° 
“Gl NOTIN ation 





